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Daylight Saving Time for I. C. C. 


NUMBER of Government Departments, including the Interstate 

Commerce Commission, will go on daylight saving time April 15th. 

THE COMMISSION WILL OPEN AT 8:30 A. M. AND CLOSE 
AT 4:00 P. M., instead of opening at 9:00 A. M. and closing at 4:30 
P. M. as at present. THE HOURS ON SATURDAYS WILL BE 
FROM 8:30 TO 12:30. 

As far as we have been able to learn there will be no change in the 
hour of oral argument. All arguments & hearings will start at 10-00 
A. M. as in the past. 

This deviation from the usual opening hour of 9:00 A. M., has been 
brought about by the difficult traffic problems confronting Washington 
at the moment. With all Government Departments opening at the same 
hour, the downtown traffic has been so congested that it has been almost 
impossible to regulate it. The opening of so many new Government 
agencies and the increase in population to take care of the positions 
created under the ‘‘New Deal’’ seem to be responsible for the over- 
crowded conditions. 

Not all Government Departments will use daylight saving time. De- 
tails covering other departments will be printed in the next Journal 
after all departments have decided as to their course of action. 





Commission’s Decision in Advance Rate Case, 
Ex Parte 115 


HE Interstate Commerce Commission, at noon Saturday, March 30th, 

released its report and order in Ex Parte No. 115—In the Matter of 
Increases in Freight Rates and Charges, 1935, 208 I. C. C. 4, in which it 
denied the application of the Class I railroads of the United States and 
certain other carriers for permission to make proposed increases in 
freight rates and charges in various amounts, generally 10 per cent of 
present rates and charges, but has authorized them to add certain emer- 
gency charges to existing rates on a large part of their freight traffic fora 
period to end June 30, 1936. In general, these emergency charges are 
similar, except in amounts, to those which were authorized by the Com- 
mission in the advanced rate case of 1931 (Ex Parte No. 103) and which 
were in force from January 4, 1932 to September 30, 1933. 

The decision was arrived at by a vote of five to four. The majority 
of the participating members, Commissioners Meyer, McManamy, Lee, 
Mahaffie, and Splawn, take the view that the railroads are confronted by 
a grave emergency, marked by declining net earnings and rising oper- 
ating costs due to increases in wages and prices of materials, which war- 
rant such measure of rate relief as may be accorded under present condi- 
tions during the next 15 months. They refer to various plans now under 
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consideration which give promise of stabilizing the general transportation 
situation and improving the financial condition of the railroads but point 
out that aid from these sources is not likely to be afforded for some time. 
To meet the immediate and pressing need of the railroads for additional 
revenues necessary to prevent further impairment of their ability to fur- 
nish adequate transportation the emergency charges are authorized. 

The dissenting members, Chairman Tate and Commissioners Aitchi- 
son, Porter, and Miller, believe that railroad freight rates are now at the 
ceiling of reasonableness, and that increases of a general nature would 
make them clearly unreasonable and tend to defeat their own purpose by 
accelerating the loss of traffic to competing forms of transportation. 

The emergency charges authorized are set forth in detail in appen- 
dix A to the report. In general, the charge on carload traffic is 7 per- 
cent of the total line-haul transportation charge based on present rates, 
but subject to a maximum of 5 cents per 100 pounds. On a long list of 
eommodities (shown in part 4 of appendix A) other specific maximum 
charges less than 5 cents are provided, and these take precedence. No 
charge is authorized on less-carload traffic for distances generally less 
than 220 miles, and for greater distances the charges range from 1 cent 
to 11 cents. 

No emergency charges are authorized for grain, grain products, rice, 
hay, straw, cotton, cottonseed, citrus fruits, certain fresh fruits, white 
potatoes, fresh vegetables, dried beans and peas, cattle, sheep, hogs, milk, 
lumber, and fertilizers. 

On coal and coke charges ranging from 3 to 15 cents per net ton are 
authorized, and on iron ore 10 cents per net ton. A single increase is 
specified for so-called lake cargo coal and iron ore, even though there may 
be 2 rail hauls separated by the water movement. The charge on petrole- 
um products is 1 cent per 100 pounds. On sand, gravel, and certain 
kinds of stone the maximum charge is 1 cent per 100 pounds, and no 
charge is permitted where present line-haul rates on these commodities 
are $1 per net ton or less. An emergency charge of 10 percent is author- 
ized in connection with switching and certain other accessorial charges, 
subject to exceptions. The carriers’ proposal to authorize a charge for 
issuance of order bills of lading was disapproved. 

The majority report is silent as to the amount of additional revenue 
which the railroads would probably derive from the charges authorized, 
but in the dissenting expression of Commissioner Miller it is stated that 
the report ‘‘would appear to afford about one-half of the additional reve- 


nue estimated by the carriers in their proposal,’’ namely, about 
$85,000,000 annually. 





April Luncheon—Tuesday, the 30th, 12:45 P. M., Harrington Hotel 





\\Have you paid your 1934-35 dues? If not, send your check in at 
once and avoid having your name placed on the delinquent list. 





Remarks of J. J. Pelley, President, Association of 
American Railroads 
On the Forum of Liberty Radio Program, Thursday Evening, March 7, 1935 


Mr. Pettey Was INTRODUCED By Epwin C. Hitt, Wuo Acts As 
MASTER OF CEREMONIES FOR THE LIBERTY Rapio PRoGRAM 


R. Hu has graphically described certain periods in the history of 

American railroads and has dramatically brought to the attention 

of the radio audience some things which, I hope, will not be forgotten. 

He has demonstrated the value of railroad service as essential to our 

industrial life. I ask the attention of my hearers for a few moments 

while I dwell upon the present situation of the railroads and the outlook § 
for the immediate future. 

We are being told constantly that the railroads are in a bad way; 
that more miles of road are in bankruptcy than ever before; that they 
are heavy borrowers from the Government and that they are not earning 
rentals and interest on the money they have borrowed, It can not be 
denied that the condition of the railroad industry, in common with many 
other forms of business, is far from satisfactory. The railroads have 
suffered from the depression, yes. Their gross receipts have been cut in 
half. And yet, they have managed by a remarkable display of skill to 
reduce their operating expenses in the same proportion that their reve- 
nues have decreased, without impairing the efficiency of the service. 
Indeed, they have speeded up their trains, rendered them more comfort- 
able by air-cooling, expanded their program of electrification and instal- 
led at considerable cost new stream-lined, light-weight passenger trains 
to promote speed and economy. Railroad management is justly proud 
of the record of the rails during the greatest business depression in 
history. True, we have borrowed from the Government. But all these 
loans are well secured and will be paid promptly with the return of 
normal conditions, just as more than twice the sum now due was repaid to 
the Government after the period of Federal control. 

But the depression is not the only source of railroad difficulties. 
We are dealing with a business affected with the public interest, whieh, 
under our political system, the Government has the right to regulate 
for the public good. In the case of the railroads, public regulation has 
gone very nearly to the limit. Our rates are fixed by the Interstate 
Commerce Commission: this determines our income. The wages of our 
employees, if not fixed by agreement between the parties interested, are 
subject to review by government boards, and the prices we pay for ma 
terials and supplies are influenced by Codes under Government direction. 
These two items largely determine our expenses. We pay good wages, 
observe decent hours of labor, and take every precaution for the safety 
of patrons and employees. 

In recent years, as we all know, there has been a tremendous it- 
crease in highway and waterway traffic, at the expense of the railroads. 
Of this we have no right to complain, if the conditions of competition are 
fair. No one for a moment questions the right of the American people 
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to use that form of transportation which is most economical and best 
suited to their needs. But when we remember that in normal times prob- 
ably seven million people look to the railroad pay rolls for direct support ; 
that more than four billion dollars of railroad securities are owned by 
savings banks, life insurance companies and like institutions in the wel- 
fare of which probably forty per cent of our people are interested, we 
eatch a glimpse of the importance of the subject, and the necessity for 
fair treatment in regulation. 

The railroads furnish and maintain their own roadway and, in 
normal times, pay nearly a million dollars a day in taxes, all of which 
goes to the general purpose of government. Out of every dollar taken in 
by the railroads, thirty-four cents is paid out for taxes and for interest 
on the investment in and maintenance of the roadbed. The busses and 
trucks, according to reports of such state regulatory commissions as 
maintain records, pay less than ten cents out of every dollar they collect 
for taxes and the right to use the public highways. 

This gives us some idea of the advantages enjoyed by trucks in hav- 
ing the use of our splendid highways built and maintained at public 
expense. The commercial water carriers are favored to an equal if not 
greater extent, enjoying as they do the free use of waterways upon the 
improvement of which the taxpayers have poured out their money. When 
we are told that highway and waterway transport is cheaper than rail, 
are we not forgetting that the average citizen is paying out in taxes 
for the benefit of highway and waterway operators more than he is 
saving in freight charges? 

I am sure that all my hearers understand that the railroads can not 
bargain for traffic. They are required by law to establish their rates by 
fling them with the Interstate Commerce Commission and when so 
filed these rates have all the force and effect of law. They can not change 
these rates except upon thirty days’ notice unless the Commission, by 
special permission, permits a shorter notice. Furthermore, the Commis- 
sion may prohibit changes in rates and this power it often exercises. But 
the trucks in the case of interstate traffic, a substantial part of the whole, 
may make what rates they please by special contract and independent of 
all control. In this way, they can skim the cream of the traffic while the 
railroad looks helplessly on. 

Again, except for such restrictions as are supplied by the Codes, 
many of the trucks pay such wages and observe such hours of labor as 
they choose. You are as well qualified as I to say whether Code regula- 
tion is effective. 

The railroads, on the other hand, are governed by law as to hours of 
service and by agreements with organized labor as to wage scales, which 
have almost, if not quite, the force and effect of law. What is true of 
traffic on the highway is equally true of water transport. No extended 
argument is necessary to convince you that these conditions do not make 
for fair, open and equal competition. It must be obvious, also, that 
there can be no test of what form of transportation in a given case is 
really most economical until there is equality of opportunity, and until 
all hidden costs are brought to the surface. 

There are pending now in Congress two bills which, in the public in- 
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terest, should promptly be enacted into law. One is a bill to regulate 
commercial highway transport and the other is a bill to regulate com- 
mercial haulage by water. Both were prepared by the Federal Coordina- 
tor of Transportation, Mr. Eastman, and both have been strongly ap. 
proved by the Interstate Commerce Commission. This regulation is 
advocated by the State Public Utility Commissions, the United States 
Chamber of Commerce, the Transportation Conference, the organized 
railroad workers, a majority of common carrier operators on land and 
water, and a large portion of the shipping public. The railroads feel 
that in all fairness these bills should become law. 

There have also been introduced in this session of Congress, at the 
instance of railroad labor leaders, to make six hours, with eight hours’ 
pay, the standard day for railroad labor, to limit the length of trains and 
add to the number of men required on certain classes of trains, and other 
measures, all of which would add to the expense of operation of the 
railroads in excess of one billion dollars per year. These measures would 
have the effect of adding only to the expense—nothing whatever to the 
safety or efficiency of operation. The railroads could not pay such a 
bill of increased costs and the traffic of the country should not be called 
upon to bear any such burden. 

In June, 1933, Congress enacted the Emergency Transportation Act, 
administered by a Coordinator, sounding an emphatie note in favor of 
economy through coordination and consolidation of service. The law 
specifically provides that the number of employees in the service shall not 
be reduced below the number in service during May, 1933, nor shall any 
employee be in a worse position as to compensation than in May, 1933, 
by reason of any action taken under the Coordinator Act. Largely on 
account of these provisions, the results under the law have been disap- 
pointing. 

Mindful, however, of the importance of concerted action, the rail- 
roads of the North American Continent, with a unanimity which is most 
gratifying, in the autumn of 1934 formed the Association of American 
Railroads. Its activities cover the fields of operation, traffic, accounting, 
law and particularly research and planning. Its affairs are carried on by 
a President and administrative department heads, under the direction 
of a Board composed of fifteen directors. Its Board of Directors has 
authority to assume jurisdiction not only of disputes among carriers but 
to do everything for the industry and the general public interest that can 
be done within the industry itself. It is a bold experiment in cooper- 
ation in the face of a critical situation. While it makes no sensational 
bid for popularity, and will enter upon no course of action merely for the 
notoriety it may thereby secure, it expects to proceed with due care, and 
along lines approved by experience and common sense, yet it is alive to 
the necessity for constructive action in line with modern thought, how- 
ever great may be the departure from precedent. Since the railroads 
have established such an authoritative organization to manage their own 
affairs within the industry, the office of Federal Coordinator is no longer 
needed. Furthermore, the railroads object to the idea of a Federal 
Coordinator with power to exercise authority without responsibility in 
the domain of management. 
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All we ask is that Congress and the State Legislatures give us 
equality of opportunity in the field of competition with other forms of 
transportation and also prevent the enactment of burdensome legislation. 
Given these things, the rising tide of prosperity will find the railroads 
again on a sure foundation and contributing to increase prosperity 
through a volume of purchases probably unequalled by any other single 
industry. ’ 

I thank you. 





“Somebody Tells Somebody’’ 


The above is a very apt phrase. If ought to be plainly printed, 
framed and hung up in offices in every business emporium in the land. 

Why does it always pay to be polite to strangers? 

Because ‘‘Somebody tells somebody’’. 

Why does it pay to do business on the square? 

Because ‘‘Somebody tells somebody’’. 

Why does‘ it pay, in short, to be friendly and courteous with every- 
one? 

Because ‘‘ Somebody tells somebody’’. 

They always do. 





Service Appreciated 


Occasionally the day is made a little brighter and the work of the 
Association a little lighter by a member who takes time to express appre- 
ciation of efforts put forward in his behalf, and it is with this thought 
that an extract from a letter from a member in the Southwest is quoted : 


“May I again take the opportunity to express my appreciation of the splen- 
did work being done by the Association and its active personnel. There are 
many of us who are too far away to lend any assistance but we are getting the 
benefit of the work that is being done. The Journat and the cooperation of the 
Washington office exceed anything being done by any other organization, even 
those whose dues amount to several times more per year than those we pay.” 





Tariffs and the Men Who Work at Them 


XAMINER O. L. Mohundro, attached to the staff of Commissioner 

Mahaffie, who is generally referred to as ‘‘The Walking Encyclo- 
pedia,’? has a number of mimeographed copies of his address prepared 
for delivery before the Federal Traffic Club, of Washington, D. C., at its 
annual dinner on February 16, 1935, on the subject ‘‘Traffic-Tariffs, 
Rates, Fares, Charges, Rules, Regulations and The Men Who Work At 
Them,’’ which he has kindly agreed to make available to the members 
of this Association so long as the supply lasts. This paper is both inter- 
ésting and informative, and the Executive Secretary of the Association 
will be glad to obtain copies for any member upon request. 





Coordinator Eastman Urges Railroad Economies 


N AN address before the Chamber of Commerce of the State 
of New York, on March 7th, Coordinator Joseph B. Eastman 
took occasion to criticise the failure of the railroads to adopt 
certain suggestions emanating from his office designed, in his 
opinion, to save the carriers large sums of money. Following 
is an excerpt from Mr. Eastman’s address: 


‘“We have been endeavoring to find out what can be done in the way 
of saving money and providing better service through terminal unifica- 
tion at points where two or more railroads meet. Carrier committees 
have done the spade work in probing these possibilities. Some of them 
deserve the utmost commendation, but too often they have been slow and 
unenthusiastic and disposed to minimize the possibilities. Constant 
supervision by my staff has been required. That the economy possibilities 
are large is now, I think, conceded; but there are many practical difficul- 
ties in the way because of the competitive situation between individual 
railroads. <A solution of these difficulties can, I believe, be found. The 
trouble is that the managements in general show no zeal or determination 
in attacking the problem. 

The inter-line accounting between the individual railroads has as- 
sumed voluminous proportions. To mention only one phase of it, the 
divisions of joint rates, which carry a very large amount of the traffic, 
~ are in more or less chaotic condition, and the settlements are checked and 
rechecked by every participating railroad. Work is not only duplicated 
but triplicated and quadruplicated, if there are any such words. Obvi- 
ously this inter-line accounting situation is capable of great improvement, 
and we have suggested as a means of improvement the adoption of the 
clearing-house principle, starting gradually and expanding as experience 
is gained. Again the suggestion has met with negative resistance and a 
disposition to magnify the objections and minimize the advantages. 
However, the new Association of American Railroads has taken over the 
study of this problem and it may be hoped that the Association will deal 
with it more adequately. 

The railroads are losing millions of dollars by their inability or 
failure to levy dockage charges at their port terminals, and adequate 
wharfage, handling, and storage charges. My staff has spent a vast 
amount of time on this problem, because of its revenue potentialities. 
It has proved to be exceedingly complicated, because of the competition 
with State, municipal and privately-owned wharves and warehouses. 
Coneeding these difficulties, which probably cannot be entirely overcome 
without new forms of public regulation, the fact remains that with some 
exceptions we have had more resistance than help from the railroads 
in this matter. If they are anxious to develop this important source of 
needed revenue, they have been unfortunate in the exhibition of their 
anxiety. 
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These are only illustrations, and I could give many more. I do not 
wish to be unduly critical of the railroad executives, for many of them 
are men whom I both like and respect, and I can understand their atti- 
tude. There have been various causes, dependent on circumstances, and 
among them probably these: ’ 


Natural antagonism to suggestions for improvements in management 
coming from an outside source. 


Unwillingness ot lesser officers to admit to their chiefs that such suggestions 
have any merit. 


Fear of lesser and even higher officers that the prerogatives and importance 
of their offices may be reduced. 


Keen competition between individual railroads and the fear that coopera- 
tive projects will affect relative positions adversely. 


Fear of reprisals from industries controlling large tonnage. 


Fear that cooperation on any large scale will be a step towards nationaliza- 
tion of the railroads. 


The strength of established habits of thought in men who have been rail- 
roading for many years. 


The feeling that the study of possible economies is wasted effort, because 
of the restrictions in the Emergency Act on reductions in railroad employment. 


Without attaching any undue importance to the studies which my 
staff has made and is making, and realizing that there may be many 
weaknesses in their conclusions and recommendations, I have nevertheless 
been convinced by those studies that there are large opportunities for im- 
proving railroad operation, service, equipment, and rates in ways which 
will not only save expense but add materially to traffic and revenues. 
The possible expansion of traffic is even more important than the pos- 
sible saving in expense. But I am even more strongly convinced that these 
improvements will require bold, vig6rous, aggressive, and united policies 
which will break with tradition in many respects and involve a high 
degree of cooperation between the individual carriers. Whether the 
leadership for such policies, and especially for the necessary cooperation, 
exists in the industry remains to be seen. As yet, I am sorry to say 
that I have seen little evidence of it, but it may be that the new Asso- 
ciation of American Railroads will bring it into being.”’ 





Have you paid your 1934-35 dues? If not, send your check in at 
once and avoid having your name placed on the delinquent list. 





April Luncheon—Tuesday, the 30th, 12:45 P. M., Harrington Hotel 





Government Would Control All Public Utilities 


OUBTLESS many practitioners will be interested in the very exten- 
sive hearings that have been going on before the Committee of the 
House of Representatives on Interstate and Foreign Commerce, of which 
Mr. Rayburn of Texas is chairman, dealing with the regulatien of public 
utility holding companies and other matters. 

This bill, H. R. 5423, consists of 178 pages. Its first section deals 
with holding companies and their subsidiaries, claiming that they are 
affected with a national public interest because their securities are 
marketed and distributed by means of the mails and instrumentalities of 
interstate commerce; also that their service, sales, construction, and 
other contracts and arrangements are made and performed by means of 
the mails and instrumentalities of interstate commerce; further, that 
their subsidiary public utility companies sell and transport gas and 
electrical energy by the use of instrumentalities of interstate commerce, 
and that this practice and control over subsidiary companies materially 
affects the interstate commerce in which those companies engage. It is 
further contended that these activities, extending over many states, 
are not susceptible to effective control by any State and make difficult, 
if not impossible, effective state regulation of public utility companies. 
Therefore, in the light of all of these conditions, it is the contention of the 
authors of the bill now under consideration that the public interest re- 
quires the exertion of Federal control over the transactions and practices 
of public utility holding companies and their subsidiary companies and 
affiliates where they operate or market securities in interstate commerce 
or through the mails, ete. 

The second section, or Title II of this measure, has to do with the 
regulation of the operating companies of public utilities and specifically 
provides that the provisions of this title shall apply to the transmission 
and sale of electrical energy in interstate commerce and to the produc- 
tion of energy for such transmission and sale except where such electrical 
energy is sold for use within the state in which it is generated. The 
Federal Power Commission would have complete jurisdiction over all 
facilities for such transmission, salegand/or production of energy by any 
means and over all the facilities connected therewith as parts of the 
system of power transmission situated in more than one state, except 
facilities for the retail distribution of electrical energy. 

The direct effect of this proposed action would be that each trans- 
mission line operating across a state line would become a common carrier, 
as the bill provides that electrical energy shall be held to be transmitted 
in interstate commerce if transmitted from a state to any point outside 
thereof and that it shall be the duty of every public utility to furnish 
energy to, exchange energy with, and transmit energy for any person 
upon reasonable request therefor, and to furnish and maintain such 
services and facilities, to satisfy the comfort and convenience of its 
customers, employees, and the public, and that it shall be, in all respects, 
adequate, efficient, and reasonable. All charges are to be subject to rules 
ard regulations promulgated by the Federal Power Commission. 

This bill is broad enough to require the extension of lines, broad 
enough to require any private public utility line to transmit power 
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generated at plants owned and controlled by the Federal Government 
itself, to any point, and, in fact, place under the complete control of the 
Federal Government every transmission line, which, in the last analysis, 
vil amount to Government operation, from a practical standpoint, as 
the Government commission itself will not only require the use of private 
facilities but will fix the compensation of the operating utility company, 
which merely carries out the instructions of the Federal agency. 

Title III of this bill provides for the transmission and sale of natural 
gs. It is declared that the business of: selling, transmitting and dis- 
tributing, as.a part of interstate commerce, natural gas for ultimate 
public consumption is affected with the public interest and that the 
regulation, in accordance with the provisions of this act, of that part of 
such business which is not subject to regulation by the States is necessary 
in the public interest, just as in the case of electrical energy. The bill 
provides that every pipe line company in which gas is moved from one 
state to another becomes a common carrier. It does not apply to the 
retail sale of natural gas in local distribution. The Federal Trade Com- 
mission, in this instance, would have complete jurisdiction over all facili- 
ties for the transmission or sale, and over all facilities connected there- 
with as part of a system of natural gas transmission situated in more 
than one state. Thus, this industry would come under complete Federal 
regulation in every phase of its business. As in the case of electrical 
utilities, the gas companies, in their financial, as well as operating set-ups, 
are subject to all the rules and regulations that the commission feels 
should apply. The measure reads very much like many sections of the 
Interstate Commerce Act, and penalties, in all instances, are provided 
for refusal or failure to carry out the provisions of the law. 

Hearings have been going on for about four weeks on this measure 
in Washington. They will probably continue for a while longer. The 
bill is being vigorously protested by the utility companies and practically 
all business organizations of the nation. On the other hand, the present 
administration is bending its efforts to secure this legislation. If it 
should become a law, one may easily visualize the next steps, which will be 
complete Federal control over all remaining forms of transportation, 
such as waterways, now partly under Federal control, all trucks, busses, 
and, in fact, all highways, airplanes, complete control of the rail carriers, 
transmission lines, both telegraph and telephone, as well as oil pipe lines. 
The Government immediately becomes the supreme master, and state 
lines are no longer of very great importance. There are just a few more 
basic industries, such as coal, lumber, and oil, to be brought under the 
control of the Federal Government to make it complete and all-powerful 
over the lives of the people, and this is particularly true when we con- 
sider that it already has rather complete control of the food supplies, 
through the A.A.A. and the pure food laws. There are now pending in 
the Congress bills designed to regulate the bituminous coal industry and 
the oil industry, and these are predicated upon the power of the Federal 
Government to control interstate commerce. 

The above is merely outlined as a matter of information for the 
readers of the Journal and in order to visualize briefly the trend toward 


_—s of transportation as well as the major commodities moving 
erein. 





Interstate Commerce Commission 
Washington, March 15, 1935 


EX PARTE NO. 116 
Interterritorial Rate Bases 


NoTrIcE TO THE PUBLIC: 


N THE proceeding above styled, interested parties and public bodies 

may bring to the attention of the Commission in the manner herein- 
after provided, their views as to the general subject of the bases for the 
construction of interterriorial rates, deemed proper under sound prin- 
ciples of ratemaking and established law. In a long series of cases 
before the Commission many sharp differences have developed as to such 
principles and the methods of their application to specific problems. 
Among such methods, without any attempt to limit the number, the 
following may be mentioned : 


1. Add separately published factors, in the form of locals or proportionals, 
to and from territorial boundary lines. 

2. Find the through rates under each territorial scale as though the haul 
were entirely in one territory and then add mileage proportions of the rates so 
found according to the miles of haul in each territory. 

3. Find the through rate on the basis of applying the lowest territorial 
scale to the entire haul and add differentials reflecting the higher scales in other 
territories. _ 

4. Find the rate from the origin to boundary line of the first territory under 
the scale of that territory for the length of haul therein and add to this a 
charge representing the progression for the added distance under the scale of 
the second territory based on the difference in the rate for the miles of the haul 
to the beginning of that territory and the rate for the miles to the destination 
in or boundary of that territory, and so on for all territories involved. This 
method gives a through rate in one direction different from that in another. 
These two through rates may be averaged. 

5. Prepare tables which divide the rates in the scales concerned into line 
haul part (based on lowest rate of progression in the scale) and the remainder, 
which for convenience will be called a terminal factor, varying with distance. 
Add a line haul factor for each territory based on mileage i in the territory and 
further add an average of the terminal factors taken from the initial and 
terminal territorial scales involved, such terminal factors being in each case 
computed for the entire distance for the through haul. 

6. Make the through rate based on the scale of the destination territory. 

7. The same rates per ton per mile for the entire interterritorial distance. 
Briefs, conforming to the Rules of Practice (see Rule XXI) may be 

filed on or before April 10, 1935. Twenty copies should be supplied for 
the use of the Commission. Those who file briefs should prepare a suf- 
ficient number of additional copies to meet reasonable requests for inter- 
change with others. 

Pending the filing and consideration of such briefs, the Commission 
will proceed with pending cases in which this general question is pre 
sented for specific application. This notice to the public is not to be 
construed as indicating a view one way or the other on the question as to 
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whether interterritorial rates can as a practical matter be made in 
accordance with some universal rule. 

It is desirable that any briefs shall be as specific as possible in illus- 
trating how any suggested basis will work in practical application, as 
generalities alone will not be helpful. 

By the Commission. 

Grorce B. McGinty, Secretary. 





Status of Electric Lines Under Railway Labor Act 


()* MarcH 16th, the Interstate Commerce Commission, by Division 6, 
consisting of Commissioners Meyer, McManamy and Lee, found the 
Texas Electric Railway, Sacramento Northern Railway, and Waterloo, 
Cedar Falls & Northern Railway not to be street, interurban, or sub- 
urban electric railways within the exemption proviso in Section 1 of the 
Railway Labor Act, as amended by the Dill-Crosser Act of June 21, 1934. 
The decisions were announced in Railway Labor Dockets Nos. 1, 2 and 3, 
respectively. The proceedings were instituted at the request of the 
National Mediation Board. The Railroad Retirement Board intervened 
in each case, taking the position that these carriers were not exempt 
from either the Railway Labor Act or the Railroad Retirement Act. 

Previous to the passage of the Railway Labor Act and the Railroad 
Retirement Act, which contained identical exemption provisions, the 
Commission had rendered numerous decisions regarding the status of 
particular electric lines under somewhat similar exemption provisions 
in certain sections of the Interstate Commerce Act and other Acts 
administered by the Commission. In current cases Division 6 relies 
strongly on the Commission’s decision in Rules For Testing Other Than 
Steam Power Locomotives, 122 I. C. C. 414, 424, and finds the electric 
railways here involved to be more than street, interurban, or suburban 
lines. These are the first cases in which the Commission has been called 
upon to apply the decisions of the Supreme Court of the United States 
in Piedmont & Northern Ry. v. Interstate Commerce Commission, 286 
U.S. 299, and United States v. Chicago, North Shore & Milwaukee R. R. 
Co., 288 U. S. 1. In view of the particular circumstances in the latter 
case, Division 6 regards it as not controlling. The following significant 
statement is found in the opinions of Division 6: 

‘“‘We are of the opinion that an electric railway which is engaged in 
the general transportation of freight, whether the revenue therefrom is 
greater or less than its passenger revenue, which handles the bulk of 
such freight in standard equipment similar to that used by the steam 
railroads, which freely interchanges the same with the steam railroads 
for transportation to or from points on their lines, a considerable por- 
tion thereof being handled in interstate or foreign commerce, and which 
participates in joint rates with the steam railroads for interstate trans- 
portation, has more of the characteristics of a commercial railroad oper- 





258 I. C. C. PRACTITIONERS’ JOURNAL 





———__ 


ated by electric power than of an interurban as that term is used in the 
exemption provision under consideration. Of course, there are many 
other circumstances and conditions which may have a bearing on the 
question, and some electric railways are of such an unusual character 
that their status might depend on other things, but we believe the factors 
referred to are generally the most important and should be given creat 
weight where all of them exist together.’’ 





Frank. S. Davis Pleads for Equal Treatment of 
Atlantic Ports vs. Canadian Ports 


[* IS not often that one spokesman is able to appear on behalf 
of so many representative organizations as was the case 
recently when Frank S. Davis, Manager, Maritime Association, 
Boston Chamber of Commerce, testified on the proposed foreign 
trade agreement with Canada for his own Association, the Phila- 
delphia Ocean Traffic Bureau, the Hampton Roads Maritime 
Exchange, the Baltimore Association of Commerce, and The 
Merchants Association of New York, before the Committee for 
Reciprocity Information at Washington, D. C., March 20, 1935. 
These organizations are included in the North Atlantic 
Group, Hampton Roads, Virginia, to Portland, Maine, inclusive. 
Mr. Davis stated that: 


These ports ask that in any trade agreement that may be negotiated 
between the United States and Canada a clause be inserted to the effect 
that foreign imports into Canada and foreign imports into the United 
States may be routed via the ports of either country upon terms of 
equality. 

As your Committee well knows, this is not the case at present. 

Canada has a three column customs tariff—the lowest rates of duty 
being the British preferential: the intermediate tariff rates which are 
applicable to goods originating in certain foreign countries with which 
Canada has commercial treaties; and the highest or general traffic rates 
which are assessed on United States merchandise. The difference between 
the British preferential rates and the general rates is as much as 40 per- 
cent for certain articles. 

Under the regulations of the Canadian Government, however, for- 
eign goods imported into Canada via the United States, uniformly are 
dutiable at the general tariff rates, regardless of whether or not they 
originated in Great Britain or elsewhere. 

No such discrimination exists against Canada with respect to foreign 
goods imported into the United States. It makes no difference whether 
such foreign goods are imported into the United States through Canadian 
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ports or ports of the United States; the same customs duties apply in 
either case. 

As the result of this discrimination against American ports in the 
Canadian regulations, and the absence of equivalent preferential treat- 
ment of American ports in the American regulations, a vast quantity of 
foreign commerce into both Canada and the United States has been 
diverted from American ships, American ports and American railroads 
and inland water carriers to Canadian ports, railroads, inland water 
carriers and to foreign vessels. 

For instance, in 1914 approximately ten percent of all foreign goods 
imported from overseas into Canada were handled via the United States ; 
ten years later in 1924 the proportion of Canada’s total foreign imports 
handled via the United States had dropped to less than five percent, and 
in 1933 it had dwindled to less than two percent and now, American 
ports, American ships and American railroads and inland water carriers 
have been forced almost entirely out of the picture with respect to par- 
ticipation in the handling of overseas imports into Canada. 

This diversion of Canadian imports has also naturally diverted from 
American ports to Canadian ports a steadily increasing proportion of 
the foreign imports into the United States. 

Dependable figures as to the volume of United States imports now 
moving through Canadian ports are not obtainable. I cannot, therefore, 
vouch for the accuracy of the following furnished by the Eastern Trunk 
Line railroads, as I do not know from what source tliey were obtained. 

In the fiscal year ended March 31, 1933, foreign imports into the 
United States handled through Canadian ports were valued at $26,674,- 
000. Of this total, goods valued.at $18,000,000. were handled through 
Pacific Coast Canadian ports and $8,000,000 through Eastern Canadian 
ports. 

These figures emphasize the fact that the problem I am bringing 
before your Committee is national in scope and not confined locally to any 
single port or group of ports on our eastern seaboard. . 

Now our Canadian friends and neighbors say frankly that the 
object of their preferential customs and other regulations is to control the 
movement of foreign imports into Canada to their own Canadian ports. 
For instance, the following statement appears at page 70 of the con- 
densed preliminary report of the Trade of Canada 1933 issued by the 
Department of Commerce Dominion Bureau of Statistics. 


“Canada’s imports from overseas countries via the United States have 
steadily declined in recent years, especially those from the British Empire. This 
decrease has resulted from: (1) general propaganda to utilize Canadian sea and 
river ports; (2) additional concessions to goods imported under the British 
Preferential tariff if imported direct; and (3) provision in trade treaties and 
agreements negotiated with foreign countries that goods must be imported direct 
in order to obtain the full benefits of special rates of duty.” 


If such a policy has proven so beneficial to Canada and considered to 
be in the public interest of Canada, why cannot it be adopted and applied 
to equal advantage for the protection of our American ports, ships and 
railroads ? 
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Another phase of this problem fully as important possibly as the 
diversion of commerce from our ports is the establishment of branch 
plants in Canada by our American industries. It is impossible to ae- 
curately state how much of a factor the Canadian preferential customs 
and other regulations on foreign imports into Canada have been in eaus- 
ing the migration of our American industries to Canada, but that it isa 
definite and important factor is proven by the following statement which 
appears at page 8 of Document 258 (71st Congress, 3rd Session) 
‘* American Braneh Factories Abroad.’’ 


“In general, the establishment of branch factories for the manufacture of 
such commodities as have already found a place in the American market is 
motivated essentially by the desire to bring the product within the purchasing 
power of the foreign consumer through saving on transportation and import 
duty. * * *” (Italics ours) 


In closing I wish to briefly refer to the twenty-first National Foreign 
Trade Convention held in New York last October. One of the high spots 
of this important convention was the Canadian luncheon session which 
was devoted entirely to a discussion of the trade relationship of Canada 
and the United States and the urgent need of a reciprocal trade agree- 
ment between the two countries. 


Mr. James A. Farrell, Chairman, National Foreign Trade Council, 
said : 


“Between Canada and the United States there are rates of duty and cus- 
toms regulations at which both governments should direct a searching, analytical 
eye. Canada is the second best customer of the United States.and is the leading 
source of supply for the United States. In both positions Canada in the first 
half of 1934 has recorded a larger share than last year in the foreign trade of 


the United States. Business men of both countries want the improvement to 
continue.” 


On the same occasion, Mr. R. J. Magor, President, Montreal Board of 
Trade and Vice Chairman of the Board of Directors of the Canadian 
Chamber of Commeree, said: 


“The time has come for the governments of Canada and the United States 
to enter into negotiations to determine the extent.to which mutual trade con- 
cessions can be arrived at and that the respective governments should be urged 
promptly to commence negotiations looking to the conclusion of a reciprocal 
trade agreement.” 


“Efforts should be made,” said Mr. Magor, “to bring about, where neces- 
sary, modifications of administrative regulations affecting commerce, communi- 
cation and relations of every sort between the two countries. The principle 
agreed upon by the Committee is that the standard for each case should at least 
equal in liberality that of the country which now provides the more liberal regu- 
lation for such case.” 


That, generally speaking, is the position of the interests for which I 
appear before you. 

We ask and urge that any foreign trade agreement negotiated be- 
tween the United States and Canada contain a clause permitting foreign 
imports into Canada and foreign imports into the United States to be 
routed via the ports of either country upon terms of equity. 
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Any other course would be contrary to the policies expressed in our 
National Recovery program because it would fail to reasonably protect 
and foster American labor, American business, American ports, Merchant 
Marine and our rail and water transportation facilities. 

We are confident that your honorable body will give due consider- 
ation to this important matter. - 

That our Canadian friends consider such protection of prime im- 
portance to their interests is evidenced in the following provision in the 
foreign trade agreements which Canada has in recent years negotiated 
with France and other foreign countries: 


“EXTRACT FROM CANADA-FRANCE TRADE AGREEMENT, 1933 
ARTICLE 4 


To enjoy the benefit of the tariff advantages provided for in the foregoing 
articles, the products originating in and coming from Canada shall be conveyed 
direct from a Canadian port into a French port without transshipment in any 
country that does not enjoy the said tariff advantages. 

Reciprocally, to enjoy the benefit of the tariff advantages provided for 
in the foregoing articles, products originating in and coming from the French 
Customs Territory shall be conveyed without transshipment from a_port cf 
this territory or from_a port of a country enjoying the benefit of the Preferen- 
tial or Intermediate Tariff into a sea, lake or river port of Canada. 

The provisions of this Article shall not exempt the products of either coun 
try from any surtax d’entrepot that is now, or hereafter may be, imposed on 
products imported indirectly.” 





President Roosevelt Advocates American 
Merchant Marine 


RESIDENT ROOSEVELT, in a recent report to Congress, gave three perti- 

nent reasons why the United States should have an adequate Mer- 
chant Marine: (1) in time of peace subsidies granted by other nations, 
shipping combines, and other restrictive or rebating methods may well 
be used to the detriment of American shippers; (2) in the event of a 
major war in which the United States is not involved, our commerce 
might find itself seriously crippled because of its inability to secure bot- 
toms for neutral, peaceful foreign trade; (3) that in case of war in which 
the United States might be engaged, American flag ships are needed not 
only for naval auxiliaries, but also for the maintenance of reasonable and 
necessary commercial intercourse with other nations. 

Disapproving subsidies in disguised form, the President advocated 
a subsidy for American shipping to make up the differential between 
American and foreign shipping costs. He recommended leaving purely 
administrative functions concerning the Merchant Marine in the Depart- 
ment of Commerce, but recommended that the quasi-judicial or quasi- 
legislative duties of the present Shipping Board should be transferred 
to the Interstate Commerce Commission. 
With his report the President transmitted a report of an inter-de- 

partmental committee known as the ‘‘Committee on Shipping Policy’’ 
and a report from the Postmaster General on ocean mail contracts. 





Some Holmes Epigrams * 


M®. Justice OtiveR WEeNpALL Hoimgs, of the Supreme Court of 

the United States, who recently died on the eve of his ninety- 
fourth birthday, was noted not only for his liberalism and learn- 
ing, but also for the epigrammatic statements found in his 
opinions. Known as ‘‘The Great Dissenter,’’ it is only natural 
that many of his most eloquent statements will be found in his 
dissenting opinions. Some of his epigrams are herewith 
reproduced. 


From Majority Opinions 


‘‘The first and last questions as to the law is what is the fact’’— 
As reported in Great American Lawyers, Vol. 8, p. 126. 


‘*When the law draws a line, a case is on one side of it or the other, 
and if on the safe side is none the worse legally that a party has availed 
himself to the full of what the law permits. When an act is condemned 
as an evasion, what is meant is that it is on the wrong side of the line 
indicated by the policy if not by the mere letter of the law.’’—Bullen 
v. Wisconsin, 240 U. 8. 625, 630-631. 


‘‘Neither are we troubled by the question where to draw the line. 
That is the question in pretty much everything worth arguing in the law 
. . . Day and night, youth and‘age, are only types.’’—Irwin v. Gavit, 
268 U. S. 161, 168. 


‘“‘The United States does business on business terms.’’—United 
States v. National Exchange Bank, 270 U. S. 527, 533. 


‘*Men must turn square corners when they deal with the Govern- 
ment. If it attaches even purely formal conditions to its consent to be 
sued, those conditions must be complied with. Lez non praecipit inutilia 
(Co. Litt. 127 b) expresses rather an ideal than an accomplished fact.’’— 
Rock Island, Arkansas & La. R. R. Co. v. United States, 254 U. S. 141, 
142. 


‘‘There must be a limit to individual argument in such matters if 
Government is to go on.’’—Bi-Metallic Company v. Colorado, 239 U. S. 
441-445. 


‘*Tt is reasonable that the public should pay the whole cost of pro- 
ducing what it wants.’’ —Arizona Employers’ Liability Cases, 200 U. S. 
400, 431. 


‘When a case is finished, courts are subject to the same criticism 
as other people, but the propriety and necessity of preventing interfer- 


* Contributed by Mr. Clarence A. Miller, General Counsel, The American Short 
Line Railroad Association. 
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ence with the course of justice by premature statement, argument or 
intimidation hardly can be denied.’’—Patterson v. Colorado, 205 U. 8S. 
454. 


‘‘The usual last resort of constitutional argument (Fourteenth 
Amendment) .’’—Buck v. Bell, 274 U. S. 200. 


‘‘Three generations of imbeciles are enough.’’—Buck v. Bell, 274 
U.S. 200. 


‘*Whenever the law draws a line there will be cases very near each 
other on opposite sides. The precise course of the line may be uncertain, 
but no one can come near it without knowing that he does so, if he thinks, 
and if he does so it is familiar to the criminal law to make him take the 
risk.’ —United States v. Wurzbach, 280 U. S. 396, 399. 


“The fact that it desired to evade the law, as it is called, is im- 
material because the very meaning of a line in the law is that you in- 
tentionally may go as close to it as you can, if you do not pass it.’’— 
Superior Oil Co. v. Mississippi ex rel Knox, 280 U. S. 390, 395. 


From Dissenting Opinions 


‘‘The maritime law is not a corpus juris—it is a very limited body 


of customs and ordinances of the sea.’’—Southern Pacific Co. v. Jensen, 
244 'U. S. 205, 218. 


“‘T recognize without hesitation that judges do and must legislate, 
but they ean do so only interstitially; they are confined from molar to 
molecular motions.’’—Southern Pacific Co. v. Jensen, 244 U. S. 205, 218. 


‘Tt will need more than the Nineteenth Amendment to convince me 
that there are no differences between men and women.’’—Adkins et al v. 
Children’s Hospital of the District of Columbia, 261 U. S. 525, 567. 


‘‘Every opinion tends to become a law.’’—Lochner v. New York, 
198 U. S. 45, 74. 


‘General propositions do not decide concrete cases.’’—Lochner v. 
New York, 198 U. S. 45, 74. 


‘‘But pretty much all law consists in forbidding men to do some 
things they want to do.’’—Adkins, et al v.-Children’s Hospital of the 
District of Columbia, 261 U. S. 525, 567. 


‘Legislation may begin where an evil begins.’’—Trwaz, et al v. 
Corrigan, et al, 257 U. 8. 312, 343. 


‘‘T am aware, of course, that the word ‘intent’ as vaguely used in 
ordinary legal discussion means no more than knowledge at the time of 
the act that the consequences said to be intended will ensue.’’—Abrams, 
Et Al v. United States, 250 U. S. 616, 624. 


‘‘T cannot for a moment believe that apart from the Eighteenth 
Amendment special constitutional principles exist against strong drink. 
The fathers of the Constitution, so far as I know, approve it.’’—Knicker- 
bocker Ice Co. v. Stewart, 253 U. S. 149, 166. 
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‘‘For from the often repeated statement that there is no common 
law of the United States . . .’’—Southern Pacific Co. v. Jensen, 244 
U. 8. 205, 218. 


‘‘The common law is not a brooding omnipresence in the sky but 
the articulate voice of some sovereign or quasi-sovereign that can be 
identified.’’—Southern Pacific Co. v. Jensen, 244 U. 8. 205, 218. 


‘*T suppose that these cases and many others now join Blackstone y. 
Miller, 188 U. S. 189, 47 L. ed. 439, 23 S. Ct. Rep. 273, on the Index 
Expurgatorious—but we need an authoritative list.’’—Baldwin v. Mis. 
sourt, 281 U.S. 586, 596. 


‘Great cases like hard cases make bad law. For great cases are 
called great not by reason of their real importance in shaping the law of 
the future but because of some accident of immediate overwhelming 
interest which appeals to the feelings and distorts the judgment.” 
Northern Securities Co. v. United States, 193 U. S. 197, 400. 


‘*Congress certainly cannot forbid all effort to change the mind of 
the country.’’—Abrams, Et Al v. United States, 250 U. 8. 616, 628. 


‘*Persecution for the expression of opinions seems to me perfectly 
logical.’’—Abrams, Et Al v. United States, 250 U. S. 616, 630. 


‘‘Every year if not every day we have to wager our salvation upon 
some prophecy based upon imperfect knowledge.’’—Abrams, Et Al v. 
Umited States, 250 U.S. 616, 624. 


‘*Eloquence may set fire to reason.’’—Gitlow v. People of New York, 
268 U. S. 652, 672. 


‘Tt is our duty to act upon them now and to declare lynch law as 
little valid when practiced by a regularly drawn jury as when adminis- 
tered by one elected by a mob intent on death.’’—Frank v. Mangum, 
Sheriff of Fulton County, Georgia, 237 U. S. 309, 345. 


**T would suggest that the Quakers have done their share to make the 
country what it is, that many citizens agree with the applicant’s belief 
and that I had not supposed hitherto that we regretted our inability to 
expel them because they believe more than some of us do in the teachings 
of the Sermon on the Mount.’’—United States v. Schwimmer, 279 U. 8. 
644, 653. 


‘**When it is considered how contrary it is to our practice and ways 
of thinking for the same person to be accuser and sole judge in a matter 
which, if he be sensitive, may involve strong personal feeling, I would 
expect the power to be limited by the necessities of the case.’’—Toledo 
Newspaper Co., Et Al v. United States, 247 U. S. 402, 422. 


‘*A man cannot be summarily laid by the heels because his words 
may make public feeling more unfavorable in case the judge should be 
asked to act at some later date, any more than he can for exciting publie 
feeling against a judge for what he already has done.’’—Craigq v. Hecht, 


United States Marshall for the Southern District of N. Y., 263 U. 8. 
255, 280. 
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‘‘The statute under which fraud orders are issued by the Postmaster 
General has been decided or said to be valid so many times that it may 
be too late to expect a contrary decision.’’—Leach, doing business as 
Organo Product Co. v. Carlile, Postmaster, 258 U. 8. 138, 140. 


‘‘Wine has been thought good for man from the time of the Apostles 
until recent years.’’—T'yson & Bro.-United Theatre Ticket Offices, Inc. v. 
Banton, District Attorney, Et Al, 273 U.S. 418, 445. 


‘‘We have not that respect for art that is one of the glories of 
France. But to many people the superfluous is the necessary, and it 
seems to me that Government does not go beyond its sphere in attempting 
to make life livable for them.’’—Tyson & Bro.-United Theater Offices, 
Inc. v. Banton, District Attorney, Et Al, 273 U. 8S. 418, 445. 


‘‘But a court by announcing that its decision is confined to the facts 
before it does not decide in advance that logic will not drive it further 
when new facts arise.’’"—Haddock v. Haddock, 201 U. 8. 562, 628. 


‘‘But I suppose it will be admitted on the other side that even the 
independent jurisdiction of the Circuit Courts of the United States is a 
jurisdiction only to declare the law, at least in a case like the present, 
and only to declare the law of the State. It is not an authority to make 
it.”’—Kuhn v. Fairmont Coal Co., 215 U. 8S. 349, 370. 


‘‘Decisions of State courts of last resort make law for the State.’’— 
Kuhn v. Fairmont Coal Co., 215 U. 8S. 349, 370. 


“Swift v. Tyson was justified on the ground that that was all that 
the State courts did. But as has been pointed out by a recent accom- 
plished and able writer, that fiction had to be abandoned and was aban- 
doned when this Court came to decide the municipal bond cases.’’—Kuhn 
v. Fairmont Coal Co., 215 U. S. 349, 370. 


“‘Judicial decisions have had retrospective operation for near a 
thousand years. There were enough difficulties in the way, even in cases 
like Gelpcke v. Dubuque, but in them there was a suggestion or smack of 
constitutional right. Here there is nothing of that sort.’’—Kuhn v. Fair- 
mont Coal Co., 215 U. 8. 349, 370. 


_“‘Even in law the whole generally includes its parts.’’—Western 
Union Telegraph Co. v. State of Kansas, 216 U. S. 1, 52. 


__“T hardly can suppose that the provision is made any the worse by 
giving a bad reason for it or by calling it by a bad name.’’—Western 
Union Telegraph Co. v. State of Kansas, 216 U. 8. 1, 52. 


“‘It may be said that to argue from such abstract rights is to discuss 
the case in vacuo—that practically the Company cannot stop furnishing 
water without being ruined, or the City stop receiving it without being 
destroyed.’’—City and County of Denver, Et Al v. Denver Union Water 
Co., 246 U. 8. 178, 195. 
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————— 


‘*A classification is not to be pronounced arbitrary because it goes & 
on practical grounds and attacks only those objects that exhibit or foster 


an evil on a large scale.’’—Weaver v. Palmer Bros. Co., 270 U. S. 402, 
415. 


“‘Tf I am right the fallacy has resulted in an unconstitutional as. 
sumption of powers by the courts of the United States which no lapse 
of time or respectable array of opinion should make us hesitate to cor. 
rect.’’—Black & White Taxicab & Transfer Co. v. Brown & Yellow 
Taxicab & Transfer Co., 276 U. 8. 518, 532. 


‘‘Law is a word used with different meanings, but law in the sense 
in which courts speak of it today does not exist without some definite 
authority behind it.’’—Black & White Taxicab & Transfer Co. v. Brown 
& Yellow Taxicab & Transfer Co., 276 U. S. 518, 532. 


‘“When a legal distinction is determined, as no one doubts that it 
may be, between night and day, childhood and maturity, or any other 
extremes, a point has to be fixed or a line has to be drawn, or gradually 
picked out by successive decisions, to mark where the change takes 


place.’’—Louisville Gas & Electric Co. v. Coleman, Auditor, 277 U. 8. 
32, 41. 


‘‘ All taxes have to be laid by general rules.’’—Lowisville Gas ¢ 
Electric Co. v. Coleman, Auditor, 277 U. S. 32, 41. 


‘*Peonage is service to a private master at which a man is kept by 
bodily compulsion against his will.’’—Bailey v. State of Alabama, 219 
U. S., 219, 245. 


‘*A power over a man’s subsistence amounts to a power over his 
will.’’—Evans v. Gore, Deputy and Acting Collector of Internal Revenue 
for the Western District of Kentucky, 253 U. S. 245, 264. 


‘‘The power to tax is not the power to destroy while this Court 
sits.’’—Panhandle Oil Co. v. Mississippi ex rel Knox, Attorney General, — 
277 U. S. 218, 222. 





February and March Luncheons 


- February Luncheon 


HE luncheon was held at the National Press Club in Washington. 

February 26, 1935. Honorable B. H. Meyer was the guest speaker. 
Upon being introduced by the Chairman, A. Rea Williams, the Com- 
missioner briefly replied with a few humorous remarks and immediately 
launched into a discussion of the topic suggested to him—‘‘The Tariff 
Situation of Today.’’ It is to be regretted, however, that no manuscript 
had been prepared in advance and it will, therefore,-only be possible to 
direct attention to some of the high lights. 
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Commissioner Meyer, as the senior member of the Commission, has 
the advantage of a wealth of experience to draw upon in a discussion of 
such a highly important subject. During the long years of his service 
he has had before him innumerable instances where the interpretation to 
be given certain tariffs was an extremely difficult question due entirely to 
the complicated manner in which they were made up. He admitted that 
some progress had been made along the lines of simplification but that a 
great deal more remained to be done. Looking back to the early days of 
regulation, one outstanding difference was noticeable, and that is the 
volume of matter contained in single issues of present day tariffs, some 
of which contain over 2,000 pages. He expressed grave doubt whether 
tariffs of such size promote simplicity, in fact it has been freely stated by 
rate experts that due to the vast amount of matter contained in many 
tariffs, it is largely guess-work whether a rate is correct or not. Natur- 
ally, such a situation means delay, uncertainty, increased expense to both 
shippers and carriers, finally resulting in complicated litigation. From 
the standpoint of the carriers such gigantic tariffs must be a heavy 

expense in compilation, printing and posting. 

To drive home his argument, Commissioner Meyer brought with him 
a recently filed tariff from which he drew numerous examples to illustrate 
the existing situation. Starting with the title page, he called attention to 
the fact that anyone picking up this tariff would recognize it as an ordi- 
nary agency issue and naturally associate its scope with the territory 
represented by the publisher. Upon a close examination, however, it was 
discovered that it also applied from an obscure point in a distant state 
outside the agent’s territory. This was not an isolated case and one 
which is quite common. 

Uniformity had been obtained in the size of tariffs, numbering, a few 
symbols, and in some other respects, but a laudable piece of work could 
be done by initiating some standardization in the index from and to 
which rates applied. Commissioner Meyer directed attention to the large 
percentage of space occupied by the index alone, in the tariff before him. 
He asked the question if any good reason could be advanced for giving 
Washington, New York or Chicago a different index number whenever 
it appears in a tariff. Uniformity in this one instance would save the 
carriers thousands of dollars in paper and printing, reduce the volume 
of tariffs and add immensely to the ease in determining a rate. A ship- 
per once having learned the index number of his station would forever 
be saved the trouble of determining this over and over again. Study 
along these lines would amply reward the carriers. 

Duplication of routing was another situation to which Commissioner 
Meyer directed attention and it was his opinion that tariff compilers 
should attempt to improve this also. The lack of routing or ambiguous 
routing in tariffs was a matter which has for years past caused the Com- 
mission much concern on account of the controversial questions involved. 
_ The climax of Commissioner Meyer’s talk came when he called atten- 
tion to the alternative rate sections contained in the tariff he used to 
illustrate his talk. 


All present agreed that the discussion had been highly interesting 
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and instructive. The hope was expressed that Commissioner Meyer 

would in the near future give the Association the benefit of his views and 

suggestions on this highly important subject in a more detailed form. 
The following list indicates those present : 


Montgomery, Alabama _ H. D. Driscoll Peter Q. Nice 
J. Carter Fort James B. O'Toole 
Frank P. Morgan ., ¥. +: nga ey 1. on 
. . J. P. Fitchthorn ert E. Stephan 
Washington, D. C. Edward Gallagher Honorable H. M. Tate 
Honorable C. B. Aitchison C. B. Guthrie Edwin F. Wendt 
Fred S. Becker N. W. Guthrie W. C. Wertenbruch 
— E. Benton J. B. P. Clayton Hill A. Rea Williams 
. Aubrey Bogley Sarah F. McDonough Arthur L. Winn, Jr. 
Ezra Brainerd, Jr. E. J. McVann 
Pearle P. Cramer S. N. MacInnis New York City 
R. Granville Curry Honorable B. H. Meyer Alfred S. Knowlton 


March Luncheon 


The March luncheon was held Tuesday, March 26, 1935, ai the Hotel 
Harrington. Henry J. Saunders presided. 

Col. A. B. Barber, Manager, Transportation Department, United 
States Chamber of Commerce addressed the luncheon on ‘‘Current 
Issues In Transportation. ’’ 


Former Mayor John F. Fitzgerald of Boston, Massachusetts was 
among -those present and graciously sang ‘‘Sweet Adeline,’’ the song 
which he made famous many years ago. 

Those present at the March luncheon were: 


Washington, D. C. Hugo Oberg Walter W. McCoubrey 
W. W. Ahrens Henry J. Saunders Rudolph Robinson 
Col. A. B. Barber Thomas F. Sullivan : ; : 
Geo. T. Bell Honorable Hugh M. Tate St. Louis, Missouri 
Ulysses Butler Frank Van Sant Maurice G. Roberts 
Pearle P. Cramer Philip A. Walker 
R. C. Fulbright Edwin F. Wendt Newark, N. J. 

Karl a Gartner A. Rea Williams W. W. Weller 

an Y. Ha : 
os .! naeey Baltimore, Md. New York, N. Y. 
Preston B. Kavanagh Charles R. Seal Charles J. Fagg 
Karl D. Loos ' 

Sarah F. McDonough Boston, Massachusetts Bismarck, North Dakota 
M. Sue McLeish Hon. John F. Fitzgerald Honorable Ben Larkin 

E. J. McVann Frank S. Davis ; ? 

Honorable B. H. Meyer Henry E. Foley Philadelphia, Pa. 

E. F. Morgan Maurice N. Goldman C. B. Roeder 


The April luncheon will be held at the Harrington Hotel on the 30th of 
the month at 12:45. 





Government Ownership—or What?* 


(Address of Jobn J. Cornwell, General Counsel, The Baltimore and Obio Railroad 
Company, before the Chamber of Commerce, Canton, Ohio, February 27, 1935) 


S this is my first visit to your city, naturally it is associated in my 
mind with that great American, William McKinley, whose home was 
here. 

While I did not belong to Mr. McKinley’s political party, but, on the 
other hand, in the campaign of 1896, as a delegate from my native state, 
helped to nominate Mr. Bryan, followed and fought for him and for free 
silver and against the ‘‘Gold Bugs’’—you see I was early a New Dealer 
—I had the most profound respect and admiration for Mr. McKinley as 
a man and a public servant. That respect has grown steadily. Some 
ten or more years ago it received a tremendous stimulus when I read 4 
volume of speeches made by Mr. McKinley, in the Southern States, just 
after he became President, which addresses did so much to wipe out the 
last vestige of sectional prejudice. Would that we had some such speeches 
today to allay the bitter class prejudice being created and fanned almost 
into open flames by politicians and radio broadcasters! The volume was 
presented to me by Mr. Cortelyou, secretary, as you know, to President 
McKinley, because I had been invited by the Ohio Society in Washington 
City to speak before it at its annual dinner. 

While I am not here to reminisce, I am reminded of a little story 
about President McKinley I heard from Vice-President Dawes. As you 
recall, President McKinley picked Dawes, a young banker, for Comp- 
troller of the Currency. Because of his intimacy with the President’s 
secretary, Mr. Cortelyou, he came in contact with the President very fre- 
quently. Often he accompanied Cortelyou to the White House of nights, 
finding the President seated with his invalid wife, heard discussions of 
applicants for public places, and sometimes participated in the making 
of important appointments. On a particular evening an ambassadorship 
was to be filled. There were three principal applicants. Cortelyou was 
favorable to one man who had the strongest endorsement of party leaders. 
The President had asked Cortelyou to bring all the papers in connection 
with this matter on that evening in order that the appointment might be 
finally determined. Cortelyou presented those of his favorite first. The 
President glanced at them, laid them aside and asked for the others. 
Cortelyou spoke of those he had put aside and diplomatically pressed for 
the appointment of that particular man. The President said, ‘‘Cortelyou, 
I can’ not appoint that man.’’ The Secretary was disappointed and 
inquired why, saying that he had stronger endorsement than either of the 
others. The President replied: ‘‘Once, while I was a member of Con- 
gress and on a crowded street car here in Washington, an old woman 
carrying a basket of laundry came in at the other end of the car. There 
was no vacant seat. This man, too, was a member of Congress and was 
seated in the car looking at a newspaper. The old woman was standing 


* Reprinted from the Baltimore & Ohio Magazine, March, 1935. 
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by his side. He drew the paper around between himself and the woman, 
pretending he did not see her. I gave her my seat, took the basket, placed 
it on the rear platform and helped her off when she reached her destina- 
tion. No, Cortelyou, I can not appoint that man.”’ _ 

That story has stuck in my mind. I have felt it was an index to the 
character of Mr. McKinley. It is a lesson which every young man, and 
older ones, too, might well take to heart. I wonder if our modern politi- 
cians would reject an applicant for so important an appointment for the 
same reason. 

However, my purpose is to discuss with you this evening the railway 
transportation situation and outlook, or such phases of them as time and 
your patience will permit. For a few moments I will confine myself to 
the question of government ownership. I do this on the same theory as 
a Jewish poker player on a railway train discussed with an unsophisti- 
cated youth a prospective game of ‘‘draw.’’ The young man, as you may 
remember, said he could not gamble for three reasons. He started to 
enumerate them, giving as the first the fact he had no money, whereupon 
the gambler said, ‘‘To hell with the other two.’’ So, by the same logic, 
if we are to have government ownership it is useless to discuss any other 
phase of the transportation situation. Therefore, we may well consider 
that subject first. 

Is there any immediate possibility of government ownership of rail- 
roads? Do the American people want government ownership ? 

As to the first question, nothing appears impossible in the way of 
governmental undertakings. 

An outstanding member of the Interstate Commerce Commission, at 
present holding the dual position of Commissioner and Federal Co-ordi- 
nator of Transportation, Hon. Joseph B. Eastman, long has favored gov- 
ernment ownership. While in his first official report to the President and 
Congress as co-ordinator, after discussing it at length, he put govern- 
ment ownership aside as inadvisable now because of the huge federal 
indebtedness and the fact that it was steadily mounting, and because, 
further, he said there was no great public demand for it, nevertheless, in 
his latest report, he again put government ownership forward as one of 
three possible plans for dealing with the railroad situation, and generally 
he indicates that not only does he regard it as the best but also as the 
ultimate solution. 

Then there is another advocate of government ownership in a pow- 
erful and strategic position, Senator Wheeler, of Montana, chairman of 
the Committee on Interstate and Foreign Commerce of the United States 
Senate. Quite recently he broadcast over a national radio hook-up a 
speech advocating government ownership of railroads and announced he 
was preparing a bill to bring about its consummation. 

If I speak in opposition to government ownership I must do it to a 
group of a few hundred people, but, because of his public position, Sena- 
tor Wheeler can speak to millions over a radio hook-up. Were you or I 
to use the same network for the same length of time it would cost us prob- 
ably $10,000. That’s the difference between the privileges of a public 
official and a private citizen. In addition, his words have weight with the 
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average citizen, whereas what I say would be denominated by the politi- 
cians, at least, as the utterance of a ‘‘corporation hireling.’’ I mention 
this that we may appreciate the advantage public officials have over pri- 
vate citizens in carrying on propaganda for whatever purpose and to 
whatever end. 

Senator Wheeler prefaced his speech by saying, ‘‘We can not tax 
railroads out of their stupidity or cupidity.’’ 

It is difficult to believe that the Senator really meant to make such 
a vicious attack upon the hundreds of railroad executives throughout 
the country who, during the past five years, with less than fifty per cent. 
of what was formerly regarded as normal business, have kept the 250,000 
miles of railroad in this country in operation, giving the safest, speediest 
and best transportation service of any railroads in the world, with their 
companies paying the highest wages and the highest taxes, and charging, 
relatively, the lowest rates. Most of the men managing these railroad 
properties, even those at the very top, started at the bottom, worked their 
way up and know everything that can be known about the operation and 
maintenance of railroads. Such a criticism, therefore, should not mean 
much even if it does come from a United States Senator. It is little short 
of a crime to make such indiscriminate charges against a group of men 
who have devoted their lives and their energies to a great public service. 

However, Senator Wheeler did make one significant statement, 
to wit: ‘‘I have learned that government ownership does not necessarily 
improve matters.”’ 

Yet, after making that statement, he proceeds to say that, after an 
intensive study of the pros and cons, he is convinced today that the gov- 
ernment ownership of railroads is the only way out of the perplexing 
difficulties facing private ownership.”’ 

I say this is a significant statement because heretofore those who 
have advocated government ownership have done it upon the theory that 
it would not only improve matters but that it would also usher in a Uto- 
pian era. Of course, there is no basis for any such belief, for it has not 
been the experience of countries having it that government ownership is 
the solution of the railway problem. 

The fact is, as history shows, that not a single government in the 
world ever adopted government ownership as a deliberate or preferred 
policy. In every country where it exists it was a necessity; it was forced 
upon the government by circumstances or conditions which could not be 
avoided. In the smaller countries there was no private capital available 
to construct railroads, or, if available, it would not accept the hazard; 
consequently the governments were obliged to construct them, otherwise 
there would not have been any railroads. England, as you know, has 
private ownership and better railroad facilities than other European 
countries. In France the railroads are government owned in part. The 
best and most efficiently operated railroads in France are those privately 
owned. The government owned railroads in that country, as well as in 
Germany, were constructed as military measures. The tendency today in 
Europe is to get away from government ownership. In Italy and Bel- 
gium government owned railroads have been turned over to private cor- 
porations. They were a burden upon the governments. 
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Coming closer home—to Canada—where there are two great railway 
systems; one is privately owned, the other owned by the Government. 
The people pay exactly the same rates and fares on the government 
owned railroads as they do when they travel or ship over one privately 
owned, but, in addition to paying the same rates, the Canadian people 
pay around fifty million dollars a year in taxes to take care of the deficit 
incurred by the government owned railroad. The Canadian people are 
burdened with an indebtedness of two and a quarter billion dollars as a 
result of their unhappy and unprofitable experience in the government 
ownership of a railroad. 

With such a history of government ownership and operation of rail- 
roads throughout the world, what incentive or inducement is there for 
the American people to embark upon it? Have they forgotten the expe- 
rience of the Government’s operation of the railroads in this country 
during and after the World War? I am sure that some of you business 
men and shippers have not, if the general public has. 

Every argument and every experience in this country and abroad is 
against government ownership. But aside from, above and beyond those 
facts, is the other and greater one, that it is contrary to our American 
system. Does any intelligent, thoughtful person believe that this Gov- 
ernment can take over twenty-five billion dollars of railroad property and 
add another million persons to its payroll without embarking upon a 
policy of complete Socialism, which ultimately must lead to Communism? 
There is no middle ground, and many of those who advocate this policy 
are just as well aware of that as you and I. It is their ultimate aim for 
the Government to acquire not only railroads and all other public utili- 
ties, natural resources, ete., but all industry, and eventually farms and 
homes. Communism, that’s the end. Communism, which Russia has 
tried, with all the blood and brutality that could be expended, and which 
that country is gradually abandoning as evidenced by the action of the 
last Soviet Congress, assembled only a few days ago, when a secret, popu- 
lar ballot was ordered by the Congress—a long step toward establishing 
a democratic form of government. 

But we may have government ownership of railroads unless those 
who still believe in the American system, who still believe in individual 
ownership of property, in individual initiative, which developed this 
country and made it the leader of the world, are alert and become ag- 
gressive. Radical groups are highly organized and their lobbyists storm 
the halls of Congress. Your representatives hardly can be expected to 
resist the pressure unless you stand behind them, you, the American 
taxpaper, the American citizen, who is seeking no selfish advantage, only 
the right to live, to work, to manage a business, and to earn a reasonable 
income if you can. 

I do not believe this Congress will pass Senator Wheeler’s bill for 
government ownership. Perhaps he does not expect it to do so, but its 
introduction by the Chairman of the Committee of the Senate to which 
all such legislation is referred, is disturbing and confusing. It muddies 
the water and beclouds the atmosphere. Recovery, for which the Presi- 
dent is striving so hard and for which he is playing with such tremendous 
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stakes, is being delayed and will be delayed by this and similar proposals. 
Nobody can make plans with the air full of uncertainties. Things must 
become at least somewhat settled before business can go ahead, and the 
unemployment situation can be effectively and permanently relieved only 
by increased employment in private industry. Government works and 
government employment avowedly are emergency measures. They will 
not and can not become a substitute for private industry and private 
employment. 

It may not be necessary for business to know all that is going to 
happen in Washington, but it is necessary for it to know that some things 
are NOT going to happen before business can or will take the hazards 
necessary for a complete revival in this country. 

It is hardly necessary to recount in detail all the things that have 
happened to the railroads that have brought us face to face with a serious 
and definite proposal for government ownership. You know it is their 
present financial plight and all informed people know the causes of that 
plight, though there is no little confusion in the public mind as to some 
of the facts. 

Roughly, as a whole, the railways of this country compose a system 
of approximately 250,000 miles, in which have been invested more than 
twenty-five billions of dollars, though, notwithstanding all this talk of 
watered stocks and bonds, the par value of all the outstanding securities 
is about twenty billions, to use round figures—something more than half 
of which are bonds, secured by liens on the railroad properties. A very 
large percentage of the bonds is owned by savings banks and insurance 
companies in which almost all of the people are directly or indirectly 
interested. 

Because of this fact and the further fact that every industry is de- 
pendent upon rail transportation, the American people—collectively and 
individually—have a vital interest in the railroads, their problems and 
their future. 

For nearly half a century the railroads have been regulated by the 
Federal Government through the Interstate Commerce Commission and 
by the several States through their Commissions. For a score of years 
this regulation by the Federal Government has been very strict. That is 
not a complaint—merely a statement.of fact. 

While the prices the railroads charged for their services were fixed 
by the Federal Government, they have had comparatively little control 
over their expenditure—wages, hours of labor, and costs of materials 
and fuel. Their taxes, in twenty years, have increased three hundred per 
cent. They own, maintain and pay taxes on every foot of their rights of 
way. 

However, our Government adopted a policy of inland waterway 
development, using public funds, including money taxed from the rail- 
roads, inviting water traffic to compete with the railroads, furnishing the 
facilities for such competition absolutely free. 

Then came the automotive vehicle. To meet its needs and require- 
ments the federal, state and local governments spent more than twenty 
billions of public money for streets and highways, hundreds of millions 
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of which came from the railroads to aid in building highways and sepa- 
rating grade crossings. 

On these highways has developed a tremendous freight traffic, of a 
competitive character and wholly unregulated, so far as the interstate 
part of it is concerned. 

Is it not, therefore, easy to see the problems for the railroads these 
developments and governmental policies created ? 

On top of them fell the depression like an avalanche. The railroads 
found more than half their business gone. 

The public and the government for years had spurred the railroad 
managements into expansion of their facilities to meet the public needs. 

For two decades prior to 1929 railroad facilities were taxed beyond 
the limit of their capacity to handle the business, having been unable to 
keep their plants abreast of the development of the country’s business 
and industry, although for a number of years the railroad managements 
had succeeded in procuring from the public each year an average of more 
than one-half a billion dollars of new capital for expansion purposes. 

And here it should be borne in mind that government, federal and 
state, had thrown every possible legal obstacle in the way of railroads’ 
combining, consolidating and cooperating in the use of their facilities. 

Governmental policy was that of competition, competition to the very 
limit, whereas today the railroads are criticized by the Government and 
the public alike for having provided too many and too much trackage 
and other facilities and for not coordinating and cooperating. Only a 
few years back they were ordered to fight one another like Kilkenny cats. 

A decade ago competition was the watchword ; today it is coordina- 
tion and cooperation. 

Had the railroads been permitted to consolidate and to coordinate, 
in accordance with the judgment of the managements, before the present 
crisis came, their circumstances and condition would have been such that 
they could have withstood the shock better than they have been able to do. 

I have tried to point, briefly, to the things that have brought the rail- 
roads to their present difficult position. 

What now is proposed as a remedy, or remedies? Of course, it is 
recognized that while the Federal Government has wisely lent the rail- 
roads considerable sums of money to enable them to continue to efficiently 
operate—which sums were unobtainable in the capital market—this can- 
not continue indefinitely. Either there must be an improvement in 
business that will increase their net revenues; there must be a reorganiza- 
tion of the capital structure of many, if not most of them, or a new gov- 
ernmental policy must be adopted. 

As you are aware, the office of Federal Co-ordinator was created by 
the last Congress and Hon. Joseph B. Eastman, member of the Interstate 
Commerce Commission, was appointed to fill that important position. 
Despite Mr. Eastman’s leaning toward government ownership, he was 
probably the best qualified man in the country for the position. He is 
singularly able, honest, and has an exceptionally broad grasp of all trans- 
portation problems, developed from years of experience, first as a member 
of a state regulatory commission and then as a member of the Interstate 
Commerce Commission. 
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While the expenses of his staff have been borne by the railroads, they 
have not been heavy ones—probably not more than a million dollars, but 
it is true his flood of questionnaires to railroads has cost them very con- 
siderable in the way of preparation of answers and the compiling of nec- 
essary information. His investigations have been most thorough and 
exhaustive. I should think there is hardly anything in connection with 
the railroad situation that Mr. Eastman has failed to develop—even the 
number of calls a freight or traffic solicitor makes upon prospective cus- 
tomers, either personally or by telephone, in a day. It is true, also, how- 
ever, that the investigation which his Bureau has conducted, especially 
around many of the terminals, to determine what saving may be made in 
the way of coordinating facilities, has caused demoralization among rail- 
road officers and employees. Many of them have looked forward to the 
possible loss of their jobs, and managements have been equally uncertain 
as to what they could do with respect to planning for the future. 

But these investigations are now apparently at an end and Co- 
ordinator Eastman has made his final report to the President and to 
Congress. 

Time will not permit of a detailed discussion of his report or his 
recommendations. He presents in the way of recommendations, speaking 
very briefly, three possible courses for the Government to pursue, some- 
what as follows : 


1. Bringing all forms: of transportation—land, water and rail— 
under government supervision. 


2. Forced consolidation of railroads into one or two systems in the 
present rate-group territories. 


3. The most radical of all—government ownership. 


Co-ordinator Eastman presented the arguments for and against each 
of these suggested plans and submitted bills for carrying into effect the 
first, that is, government regulation of all forms of transportation. 

It is the hope of those who have the responsibility of railroad man- 
agement that if the first plan recommended by the Co-ordinator is carried 
through by Congress and the Federal Government in good faith, trans- 
portation rates will be so equalized that, in the main, railroad solvency 
will be assured and the business of the country generally stabilized, be- 
cause stable transportation rates are absolutely necessary to stabilize 
business generally. Certainly this plan would afford ample relief, pro- 
vided there is a continued trend toward business recovery, and provided 
also Congress does not enact legislation which will further tremendously 
increase the cost of railroad operation. 

Of course, if Congress and the State Legislation enact into law the 
Train Limit and the Full Crew Bills, which some persons are insisting 
upon having passed, the benefits derived from regulation of competitive 
transportation and increased business will be largely consumed or ab- 
sorbed. And if the Six Hour Day Bill should be made applicable to rail- 
roads their situation will be absolutely hopeless and helpless and Mr. 
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Eastman’s third alternative—government ownership—would become an 
actuality, whatever its costs in dollars and in sacrifice of American 
principles. 

Finally, Mr. Eastman suggested the continuance of the position of 
Co-ordinator, with a further expansion or extension of the powers of that 
official. Despite the Co-ordinator’s good intentions, I do not believe that 
this is necessary or a wise recommendation. We still have forty-eight 
State Commissions regulating the railroads; we still have the Interstate 
Commerce Commission regulating them in the minutest detail; we now 
have the Federal Securities Commission regulating them in so far as the 
issuance of securities is concerned. In the name of all the gods on High 
Olympus why have a super-regulatory authority or bureau imposed upon 
and placed above all the other regulatory bodies and commissions? If 
the railroads are to continue under private ownership and management; 
if they are to survive and remain efficiently operated, the managements 
must be allowed to do at least a few things without examining statutes 
or orders or procuring the assent or consent of a multitude of regulatory 
bodies and bureaus. 

Above all, as I have before suggested, it may not be necessary to 
know everything that is to be done by Congress or some governmental 
body, but it is necessary to know that some things will NOT be done. If 
private ownership and operation of railroads are to continue the signals 
must not all be red; there must be a green one occasionally at least for 
managements, as well as for trainmen, if they are to go forward. 





Air Mail Docket No.1 


N March 14th the Interstate Commerce Commission released its deci- 

sion of March 11th, under the provisions of Section 6(a) of the Air 
Mail Act of June 12, 1934, fixing fair and reasonable rates for the trans- 
portation of air mail by airplane over each air-mail route in the United 
States, except Route No. 31 between St. Petersburg and Jacksonville, Fla. 
Operations on the latter route were commenced only shortly prior to the 
hearings in the investigation. The hearings extended over a period of 
about two weeks during October, and the case was orally argued before 
the Commission on February 18th. Route No. 33, between points in the 
Hawaiian Islands, on which operations were begun in October, also was 
not covered by the investigation. 

The Commission decided that fair and reasonable rates should be 
ascertained upon the weight of the mail and, according to the Act, that 
the rates fixed for each route should apply to mail loads of 300 pounds 
or less, subject to the increases provided by the act or greater loads. The 
rates are designed for application to each airplane mile actually flown 
with mail, and are made flexible to meet changes occurring in the mile- 
ages from time to time. 

The present act directs the Commission to enter an order publishing 
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the rates which it fixes as fair and reasonable, but does not require that 
those rates shall be substituted for the present contract rates. Legisla- 
tion to make the Commission’s rates effective is now pending, intended to 
result in increased compensation on most of the routes on basis of the 
service now being rendered. 

The report of the Commission states that in fixing fair and reason- 
able rates consideration was given to the necessity for adequate, modern 
equipment and for full compliance with N. R. L. B. standards of wages. 

Generally, the Commission’s report follows the recommendations of 
its Bureau of Air Mail contained in a report issued in January, although 
the Bureau’s report has been considerably condensed and rearranged. 

This is a voluminous report. As long as they are available, copies 
will be mailed to members upon receipt of 30c¢ to cover postage. 





Legislative Proposals 


OLLOWING is a brief reference to a number of Bills intro- 
duced in the 74th Congress since the last issue of the Journa. 
dealing with or related to traffic and transportation matters: 


To amend paragraphs 3 and 4 of Section 15 of the Interstate Com- 
merce Act. H.R. 5617—by Lewis of Maryland. 


To amend section 27 of the Merchant Marine Act of 1920. H. R. 
115—by Bland of Virginia. Reported favorably by the Committee on 


Merchant Marine, Radio and Fisheries, and committed to the Committee 
of the Whole House. 


To reduce the railroad passenger fare to 2 cents per mile and to pro- 
hibit the Pullman surcharge. H. J. Res. 177—by Lamneck of Ohio. 


To establish a six-hour day for employees of carriers engaged in 


interstate and foreign commerce, and for other purposes. 8S. 1518—by 
Black of Alabama. 


To require that the officers and crew of every vessel of the United 


States shall be citizens of the United States. H. R. 5840—by Brunner of 
New York. 


To regulate the transportation of persons and property in interstate 
and foreign commerce by motor carriers operating on the public high- 
ways. H. R. 6016—by Huddleston of Alabama. 


To amend the Interstate Commerce Act relative to loss and damage 


claims. -S. 1897—by George of Georgia, and H. R. 5926—by Ramspeck 
of Georgia. 


To amend certain laws relating to American seamen, and for other 
purposes. S. 1933—by La Follette of Wisconsin. 
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To provide that the workmen’s compensation law of any State may 
apply, within such State, to employments in interstate commerce. H. R. 
6326—by Duffey of Ohio. 

To amend the Bankruptcy Act, particularly section 77 ‘‘ Reorganiza- 
tion of Railroads Engaged in Interstate Commerce’’. H. R. 6249—by 
Sumners of Texas. This is a companion bill to 8. 1634, introduced by 
Senator Wheeler at Coordinator Eastman’s request. 


To amend the Railroad Retirement Act, approved June 27, 1934, by 
striking out the word ‘‘sixty-five’’ in section 3, and inserting in lieu 
thereof ‘‘sixty’’, and in other ways. H. R. 6121—by Dempsey of New 
Mexico. 


To fix liability of owners of vessels. S. 2011—by Copeland. 


To regulate the speed of motor busses and motor trucks engaged in 
interstate commerce by making it unlawful to operate a motor bus or 
motor truck in interstate commerce not equipped with automatic regu- 
lating device which prevents it from traveling in excess of forty miles 
per hour. S. 2017—by Copeland. 


To amend Section 3 of the Inland Waterways Corporation Act by 
striking out the words ‘‘or Snake Rivers’’, and inserting ‘‘ Snake, Sacra- 
mento, or San Joaquin Rivers’’. S. 1994—by Johnson. 


To increase the salaries of chief clerks and clerks, employees of the 
railroad companies to the same comparative level as the ‘trainmen, with 
back pay dating from February 1, 1932. H. R. 6461—by Moritz. 


To create a commission to be known-as the ‘‘ Marine Safety Commis- 
sion’’ to study navigation laws, rules and regulations, ete. H. J. Res. 
199—by McLeod. 


To amend Section 15 (a) of the Interstate Commerce Act as amend- 
ed. H. R. 6539—by Fisch. 





Head of Inland Waterways Threatens Suit 


F rumors develop, the transportation world may be enlivened by a suit 

for libel, which it is understood is contemplated by Major General 
T. Q. Ashburn, head of the Government-owned Inland Waterways Cor- 
poration, against the railroad executives who publish Railroad Data. 

It is claimed by Major General Ashburn that a statement published 
in that organ by Thomas F. Woodlock, a former member of the Interstate 
Commerce Commission, libeled him. 

For a long time there has been a growing hostility between this 
Government-owned corporation and the railroads. The railroads claim 
that the Waterways Corporation has never earned an honest dollar on 
the capital invested, and while that corporation shows a profit the rail- 
roads contend this does not take into consideration the amount of Gov- 
ernment*money invested. 





Current Commerce Law Literature * 


Recent Books, Legal Periodical Items and Annotations 
in the Field of Commerce Law 


By CuARENCE A. Mier, General Counsel, 
The American Short Line Railroad Association 


Consolidations 


‘‘Consolidations—Is Cash Necessary,’’ by R. V. Fletcher, 1 I. C. C. P. 
JOURNAL 161 (February, 1934). 
A Reply by Leslie Craven, 1 I. C. C. P. Journat 183 (March, 1934). 


‘‘Consolidation of Interstate Railroads,’’ by James Quarles, 20 Virginia 
Law Review 200 (December, 1933), I. C. C. P. Journat 190 (March, 
1934). 

Courts 


“Limitation of Lower Federal Court Jurisdiction Over Public Utility 
Rate Cases.’’ 44 Yale Law Journal 119 (November, 1934) ; 20 Iowa Law 
Review 128 (November, 1934). 


Discrimination 


‘*Power of Interstate Commerce Commission To Remove Discrimination 
Caused by Intrastate Rates.’’—Note by N. A. G., 8 Temple Law Quarterly 
427 (April, 1934). 


“Tiserimination Between Places Under Section 3 of the Interstate Com- 
merece Act,’’ by D. Philip Locklin, 42 Journal of Political Economy 613 
(October, 1934). 


Emergency Railroad Transportation Act, 1933 


“The Emergency Railroad Transportation Act (1933),’’ by R. V. Flet- 
cher, 13 Oregon Law Review 134 (February, 1934). 

“‘Emergency Railroad Transportation Act, 1933,’’ by Allen H. Perley, 
9) American Bar Association Journal 444 (July, 1934). 


Federal Communications Commission 


“‘The Federal Communications Commission,’’ by Albert E. Stephan, 2 
I.C. C. P. Journau 94 (November, 1934). 


Government Ownership 


“‘Problems of Government Ownership and Operation of the Railroads,’’ 
by Emory R. Johnson, 1 I. C. C. P. Journau 237 (April, 1934). 


“Is Government Ownership of Railroads The Answer?’’ by Karl Knox 
Gartner, 2 I. C. C. P. Journau 167 (January, 1935).* 


* For previous notes on this subject see | 1. C. C. P. Journat 229 (March, 1934). 
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Interstate Commerce Commission 


‘*New Powers of the Interstate Commerce Commission Over Air Trans- 
portation,’’ by R. Granville Curry. 6 Journal of Air Law 94 (January, 
1935) ;11.C.C. P. Journat 324 (1934). 


‘‘Cooperation Between the Interstate Commerce Commission and the 
State Commissions in Railroad Regulation,’’ by Martin L. Lendahl.— 
Michigan State Bar Jowrnal—, (January, 1935). 


Long and Short Haul Clause 
‘The Fourth Section of the Interstate Commerce Act,’’ by E. L. Beach, 
11.C.C. P. Journau 361 (September, 1934). 
Motor Vehicles 
‘*Federal Regulation of Motor Vehicles,’’ by Paul G. Kauper. 33 Michi- 
gan Law Review 1-39 ; 239-272 (November and December, 1934). 
National Recovery 
‘*National Recovery And The I. C. C.,’’ by George T. Bell, 1 I. C. C. P. 
JOURNAL 204 (March, 1934). 
Orders of Interstate Commerce Commission 


‘‘Judicial Review of Negative Orders of the Interstate Commerce Com- 
mission.’’ Note, 34 Columbia Law Review 908 (May, 1934). 

‘““The Finality of ‘Negative’ Orders of the Interstate Commerce Com- 
mission,’’ by James Quarles, 2 1. C. C. P. Journat 19 (October, 1934). 


Port Differentials 


‘‘Tegal Aspects of the Port Differential Controversy,’’ by Robert W. 
Harbeson. 19 Cornell Law Quarterly 525 (June, 1934). 


Railroad Regulation 


‘Government Planning For Interstate Transportation,’’ by Karl Knox 
Gartner, 1 I. C. C. P. Journau 197 (March, 1934). 


‘*Railroad Regulation by the National Government,’’ by Alfred Pem- 
broke Thom. 20 Virginia Law Review 607 (April, 1934). 


‘*A Cure for the Bureaucracy That Has Developed in the Regulation of 
Interstate Transportation,’’ by Karl Knox Gartner. (February, 1935). 
Privately published and distributed. 


Railroad Reorganizations 


‘The Constitutionality of the Recent Amendment to the Bankruptcy 
Law,’’ by Albert K. Stebbins. 17 Marquette Law Review 163 (April, 
1933). 


‘‘Reorganization Under Section 77: A Comment,’’ by Joseph L. Weiner. 
33 Columbia Law Review 834 (April, 1933). 


‘‘Chapter VIII of the Bankruptcy Act,’’ by Weinstein. 38 
Commerce Law Journal 171. 
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‘Protective Committees in Railroad Reorganizations,’’ by William O. 
Douglas. 47 Harvard Law Review 565 (February, 1934). 


‘Railroad Reorganization Under Section 77 of the Bankruptey Act: 


New Legislation Suggested,’’ by Louis B. Wehle. 44 Yole Law Journal 
197 (December, 1934). 


“Reorganization Amendments to the Bankruptey Act,’’ by C. B. Spaeth, 
8 Temple Law Quarterly 447 (June, 1934). 


“Reorganization of Railroads,’’ by Edwin F. Wendt, 2 I. C. C. P. 
JOURNAL 106 (December, 1934). 


Railroad Retirement Act 


“The Commerce Clause As Authority for the Railroad Retirement Sys- 
tem,’’ by Bernard J. Long. Note—23 Georgetown Law Journal 285 
(January, 1935). 

Rates 


“‘Federal Courts and State Regulation of Utility Rates,’’ by Irston R. 
Barnes. 43 Yale Law Journal 417 (January, 1934). 


“The Municipality As A Unit in Rate-Making and Confiscation Cases,’’ 
by Robert D. Armstrong. 32 Michigan Law Review 289 (January, 1934). 


“Current Problems of Public Utility Rate Regulation,’’ by Irvin Brooks 
and Harry R. Booth. 13 Oregon Law Review 122 (February, 1934). 


“Authority of Interstate Commerce Commission To Prescribe Rates on 
Common Carriers,’’ by Robert E. Quirk, 1 I. C. C. P. Journan, 340 
(June, 1934). 


“Emergency Rates and the Due Process Clause,’’ by Elmer A. Smith, 2 
I.C.C. P. Journau 73 (November, 1934). 


“Interstate Commerce Commission Control of Intrastate Rates,’’ by 
H.C. M. Note in 44 Yale Law Journal 133 (November, 1934). 


“The Railroads and The Mass-Production Principles,’’ by James 
Quarles, 2 I.C. C. P. Journat 176 (January, 1935). 


Reparation 


“Conducting a Reparation Action,’’ by Edward M. Reidy, 1 I. C. C. P. 
JouRNAL 264 (April, 1934). 


“The Recovery and Measure of Damages In Rate Discrimination Cases 
Under The Interstate Commerce Act,’’ by James Quarles, 22 George- 
town Law Journal 519 (March, 1934); 11.C.C. P. Journau 304 (May, 
1934). 

Valuation 


“Trend of United States Supreme Court Decisions Affecting Rates of 
Publie Utilities,’’ by John L. Collins, 20 American Bar Association 
Journal 535 (September, 1934). 
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Life Insurance—Lapse of Policy for Non-Payment of 
Premium During Disability 


Mutual Life Insurance Company of New York v. F. E. Johnson, Amd. 
etc., Supreme Ct. of U. 8. No. 154. Decided December 3, 1934. 


In this case, the Mutual Life Insurance Company of New York, on 
May 16, 1930, issued in Virginia to Benjamin F.. Cooksey, a resident of 
that State, a life insurance policy in the amount of $4,500 with disa- 
bility benefits. The policy provided that if the insured became totally 
and permanently disabled before the age of sixty, the company would 
pay $45 monthly during such disability and waive all premium payments 
if no premium on the policy was in default, proof of such disability to be 
furnished the company. There was also a provision that the policy could 
be reinstated within six months after a default if proof was given within 
that time that at the date of default the insured was totally disabled and 
had continuously remained so. A quarterly premium became payable 
under the policy on November 16, 1931, subject to thirty-one days of 
grace, whereby time was extended to December 17. This premium was 
not paid by the insured but all earlier premiums had been paid as they 
matured. On December 17, the date of the default, the insured, who was 
under sixty, was confined to bed suffering from chronic nephritis, which 
on January 20, 1932, resulted in his death. The evidence showed that as 
early as December 14, 1931, the insured was totally and. permanently 
disabled to such an extent that he was unable to give notice to the in- 
surer in advance of the default and thus procure the waiver called for 
by the policy. The company took the position that because of the omis- 
sion of that notice the default was unexcused and the policy had lapsed. 

In an action by the administrator the District Court upheld the 
company’s position and directed a verdict for the defendant. The Cir- 
euit Court of Appeals for the Fourth District reversed and remanded 
the cause for trial. 70 Fed. (2d) 41. In affirming the decision of the 
Cireuit Court of Appeals the Supreme Court of the United States held 
that the contract was to be interpreted in accordance with the law of 
Virginia where delivery of the policy was made. The Supreme Court 
followed a decision of that state in the case of Swann v. Atlantic Life 
Insurance Company, 156 Va. 852, wherein the court in construing a pro- 
vision substantially the same as the one in controversy said: 


*“When the disability of the insured occurred while the policy 
was in force he was entitled to have his premiums waived until his 
death, for his disability continued until his death. He had paid for 
this right and to say that he should lose the benefit of his policy be- 
cause he failed, through mental and physical incapacity to present 
proofs, would be harsh and unreasonable under the cireumstances.”’ 
Epitor’s Note: The above decision has been widely printed and is reproduced 


ee because, after all, it is of vital importance to everyone holding a life insurance 
policy. 





Sixth Annual Meeting 


REPARATIONS are being made for the next annual meeting, which 
will be held in New York City on October 23rd and 24th. 

A meeting of the Arrangements Committee was held in the Traffic 
Club of New York, Hotel Biltmore, on March 21st for the purpose of 
perfecting the arrangements and outlining a program. 

In the absence of Chairman Milton P. Bauman, who was ill, Mr. 
Dabney T. Waring acted as Chairman and outlined tentative plans, 
which include at this time a two day session, which it is contemplated will 
be arranged so that committee meetings may be held on the morning of 
the first day followed by a luncheon. The first general session of the 
convention will be called to order at 2:00 P. M., by President Chandler. 
The Committee contemplates devoting the major portion of the conven- 
tion to the transaction of the business of the Association and will give 
consideration to a dinner dance and entertainment. 

Details will follow in subsequent issues of the JourNaL. Every 
member should plan to attend this meeting. 





U.S. Senate Should Take Lessons From I. C. C. 
in Conducting Hearings 


VERY-DAYNESS, or what the more learned term conventionality, 

often goes unappreciated until its good qualities are brought closer to 
the light by contrast. We have in mind the hearing before the Senate 
Finance Committee investigating N.R.A., at which on Wednesday, March 
20, Clarence Darrow, famed criminal lawyer and strong opponent of the 
N.R.A., testified. It was difficult, if not impossible, to distinguish be- 
tween the operators of flash-light cameras and the eminent gentlemen of 
the Senate Committee. The tabloid boys were everywhere, like flies in 
the summer, on the chairs, on the tables, behind the Chairman and in the 
audience. Of course, the distinguished jurist has strong popular appeal, 
but even so, is it necessary to snap from 100 to 200 pictures of one indi- 
vidual, when the process of doing so belittles the dignity of a dignified 
body, charged with considering a serious, if not the most serious, prob- 
lem before the legislative body today? One could not help but contrast 
the dignity and orderly procedure of the Interstate Commerce Commis- 
sion, a child of Congress, with the disorder and confusion that occurred 
before the Commission’s parents. You may answer the question to your- 
self, but how long would any presiding member of the Interstate Com- 
merce Commission, have tolerated any such ecarryings on? Chairman 
Harrison of the Senate Committee eventually had to ask the photog- 
raphers to adjourn to the cloak room. 





Have you paid your 1934-35 dues? If not, send your check in at 
once and avoid having your name placed on the delinquent list. 
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Principles Announced in Recent Decisions of the 
Commission in Rate, Rule and Service Cases 


Undue Prejudice 


Docket No. 26512, Blackwood Coal and Coke Company et al vs, 
Interstate Railroad et al. The Commission held that when a complainant 
alleges discrimination under Section 3 of the Act, the Section 3 allega- 
tion is regarded as abandoned when the complainant states that such dis- 
crimination can be removed only by a reduction of his rates. The exact 
language of the Commission is as follows: 


“In cases where, as here, parity of rates is sought only by reduction, the 
allegation of undue prejudice has been regarded as withdrawn.” 


Reparation 


Docket No. 24899, A. B. Cole and Sons et al vs. Missouri Pacific 
Railroad Company et al. The Commission comments interestingly in this 
case with respect to reparation as follows: 


“Having in mind the fact that if we deny reparation in any case, the com- 
plainant is without remedy, while if we make a mistake in granting it, it is open 
to contradiction by the defendants when sued in the courts for recovery of the 
reparation awarded, and that the complainant herein was not entirely unjusti- 
fied in relying upon our recent pronouncements, which have been referred to 
herein, we shall allow this complainant 30 days from the date of service of our 
report within which to request a further hearing on the subject of the paying 
and bearing of the charges, and upon such request it will be set for further 
hearing to allow this complainant to make proof under the rule herein an- 
nounced. Otherwise reparation will be denied to it. 


Transit Privileges 


Docket No. 25403, Washburn Crosby Company vs. Chicago, Burling- 
ton and Quincy Railroad Company et al. This case involved rates on 
wheat from points in Kansas and other western states to Kansas City, 
Missouri, which was milled in transit. The Commission found the rates 
not unreasonable and dismissed the complaint, but comments by quoting 
some previous decisions with respect to transit as well as the Supreme 
Court. It says in Montgomery Cotton Exchange vs. L. & N. Railroad, 
112 I. C. C. 325, at page 332, division 4: 


“We have power under section | of the act to require the establishment of 
transit, Central R. R. vs. United States, 257 U. S. 247, 257, but we have exer- 
cised that power rarely, it having been our policy generally not to require the 
establishment of transit arrangements unless to remove unjust discrimination or 
undue prejudice. Anderson Lumber Co. vs. N. P. Ry. Co., 87 1. C. C. 425, 435.” 


It was alleged that the through rates on wheat exceeded the aggre- 
gate of intermediates, which contention, if sustained by the Commission, 
would be presumptive of their unreasonableness. The Commission then 
quotes from 113, I. C. C. 166, wherein it is stated : 


“Transit is optional, and when the charges made by the use of transit are 
higher than the charges at the full local rate from transit station to final desti- 
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nation the shipper can elect to pay the lower charges. In this case it elected to 
take advantage of transit, and therefore the rates assessed were applicable.” 


The Commission comments to the effect that transit service is of a 
special nature and in its establishment the carrier is free to impose 
rates and rules which ordinarily it will not disturb unless they are 
clearly shown to result in charges which are unduly prejudicial or unrea- 
sonable. 


Through Traffic 


Docket 26285—Thomas Keery Co., Inc. et al. v. New York, Ontario 
and Western Railway Company et al. 

This case involved the question as to whether the movement of cer- 
tain freight under consideration was in fact through traffic. Shipments 
moved from producing plants in Pennsytvania and New York to destina- 
tions in official classification territory. The underlying theory of the 
complaint was that the traffic should be regarded as through traffie—it 
having consisted of wood alcohol and stopped at a refining point in New 
York State and then moved as a refined product to final destinations. 
The Commission finds the movement through traffic and cites an interest- 
ing decision of the United States Supreme Court as follows: 


* “But the nature of the shipment is not dependent upon the question when or 
to whom the title passes, Pennsylvania R. Co. v. Clark Coal Co., 238 U. S. 456, 
465-6. It is determined by the essential character of the commerce. Baltimore 
& Ohio S. W. R. Co. v. Settle, 260 U. S. 168, 170. It is not affected by the fact 
that the transaction is initiated or completed under a local bill of lading which 
is wholly intrastate, Ohio R. R. Commission v. Worthington, 225 U. S. 101, 108- 
110; Texas & New Orleans R. Co. v. Sabine Tram Co., 227 U.S. 111; Hughes 
Bros. Co. v. Minnesota, 272 U. S. 469; or by the fact that there may be a deten- 
tion before or after the shipment on the local bill of lading, Carson Petroleum 
Co. v. Vial, 279 U. S. 95.” 


The same Court also said in 245 U.S. 136: 


“A ‘through route’ is an arrangement, express or implied, between connecting 
railroads for the continuous carriage of goods from the originating point on the 
line of one carrier to destination on the line of another. *Trrongh carriage im- 
plies a ‘through rate’. This ‘through rate’ is not necessarily a ‘joint rate’. It 
may be merely an aggregation of separate rates fixed independently by the 
several carriers forming the ‘through route’; as where the ‘through rate’ is ‘the 
sum of the locals’ on the several connecting lines or is the sum of lower rates 
otherwise separately established by them for through transportation.” 


Private Facilities 


Docket No. 26450—U. S. Phosphoric Products Corp. v. Atlantic 
Coast Line. 

In this ease complainant sought to require defendant to receive from 
and deliver to complainant’s sidetrack, over an existing switch connect- 
ing that track with defendant’s line, property which does not belong to 
‘omplainant’s track’’. 
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Section 13 


Docket No. 26197, Georgia Veneer & Package Co. v. Atlantic Coast 
Tine R. R. Co. et al. 

Rates on crate and box material, carloads, from Brunswick and Sa- 
vannah, Georgia, to destinations in the Florida peninsula were involved. 
Finding the rates not unreasonable, but unduly prejudicial as compared 
with rates from Tallahassee, Florida and Bainbridge, Georgia. In re- 
moving that prejudice by the requiring the establishment of rates from 
the two origin groups, more nearly in line with each other using the 
southern lumber scale as a base, the Commission says: ‘‘It has also been 
held that a mere disparity in interstate and intrastate rates does not in 
itself constitute a violation of See. 13 of the Act, but that injury to the 
interstate shipper must be established. (151 I. C. C. 602). In Railroad 
Commission of Wisconsin v. C. B. & Q. R. R. Co., 257, U. S. 563, the 
Supreme Court said that action on our part in the regulation of intra- 
state rates ‘should be directed to substantial disparity which operates as 
a real discrimination against, and obstruction to, interstate com- 
as - = 7" 
complainant and which is or may be offered for interstate transportation 
by rail and water over complainant’s dock in the Tampa Bay area, 
Florida, alleging failure to do so violated paragraphs (4), (6), or (9) of 
Sec. 1, or paragraph (13) of Sec. 6 of the Act. Complainant owned a 
dock and proposed to let those and only those whom it selected use its 
track facilities for a fee that would be free from public regulation. 

The Commission in finding no violation of the statutes invoked, and 
dismissing the complaint, said: ‘‘Section 1 (4), (6), and (9) does not 
place upon a railroad subject to the Act the duty to deliver to a private 
track and terminal facility, for movement from the rail carrier’s line to 
the dock reached by a water carrier, traffic which is moving in interstate 
commerce by rail and water for the transportation of which the rail car- 
rier provides and maintains adequate facilities open to the public by 
means of which the traffic may be efficiently transferred from the rail 
cearrier’s cars to the ship of the water carrier or carriers at charges which 
are published in the rail carrier’s tariff and are subject to our regulatory 
authority. Defendant is, in our opinion, furnishing all services and.fa- 
cilities for the transportation of the traffic here in question which section 
1 requires that it provide. Section 6 (13) applies only to property which 
‘may be or is transported from point to point in the United States by rail 
and water * * * , the transportation being by a common carrier or 
earriers.’ It has no application to property transported by rail only as 
between a point in the United States and the switch connection with 





April Luncheon—Tuesday, the 30th, 12:45 P. M., Harrington Hotel 
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Review of Supreme Court Cases 


By Cuarence A. Miuuer, General Counsel, 
T be American Short Line Railroad Association 


No. 1883—Nashville, Chattanooga & St. Louis Ry. v. Webster, as Commis- 
sioner of Highways. (Decided March 4, 1935.) 


Failure of Supreme Court of State to consider special 

facts on which railway relied to support contention that 

order of State Highway Commission is arbitrary and 
unreasonable held erroneous. 


This was a suit under the Uniform Declaratory Judgment Act of 
Tennessee, by the railway against the State Highway Commissioner and 
the Attorney General of the State for the purpose of securing a determi- 
nation of the constitutionality of an order entered by the Highway Com- 
mission requiring the railway to construct an underpass so as to separate 
grades where a proposed State highway would cross its main line within 
the limits of a small town, and to bear one-half the cost thereof. The 
railway did not question the power of the State to build the proposed 
highway ; nor its power to require the separation of grades; nor the ap- 
propriateness of the plan adopted for such separation; nor the reason- 
ableness of the cost. The railway’s main contention was that to impose 
upon it one-half the cost of the construction of such underpass is so 
arbitrary and unreasonable as to deprive it of property without due pro- 
cess of law, in violation of the Fourteenth Amendment. The Trial Court 
sustained the contentions of the railway, but its decree was reversed by 
the Supreme Court of Tennessee (167 Tenn. 470), and an appeal allowed. 
The decision of the Supreme Court of the United States was upon a re- 
argument of the case. 

The railway based its contentions primarily upon the revolutionary 
changes incident to transportation wrought in recent years by the wide- 
spread introduction of motor vehicles; the assumption by the Federal 
Government of the functions of roadbuilder; the resulting depletion of 
rail revenues; the change in the character, construction and use of high- 
ways; the change in the occasion for elimination of grade crossings and 
the chief beneficiaries thereof; and the change in the relative responsi- 
bility of the railroads and vehicles moving on the highways as elements 
of danger and causes of accidents. The Supreme Court of Tennessee de- 
clined to consider the special facts relied upon as showing that the order, 
and the statute as applied, were arbitrary and unreasonable ; and did not 
pass upon the question whether the evidence sustained those findings. 

The Supreme Court of the United States held that the Supreme 
Court of Tennessee erred in refusing to consider whether the facts relied 
upon by the railway established as arbitrary and unreasonable the impo- 
sition upon it of one-half the cost of the underpass, and remanded the 
ease to that Court for further proceedings. Under the circumstances, 
the Supreme Court of the United States said that it had no occasion to 
consider now whether the facts presented by the railway were of such 
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persuasiveness as to have required the State Court to hold that the stat- 
utes and order complained of are arbitrary and unreasonable, nor to con- 
sider whether the railway should bear a proportion of the cost of the 
underpass less than one-half, nor to consider the question whether the 
action here challenged, taken in conjunction with the burden of taxation 
and systems of regulation to which the railroads and their competitors 
are subject, amount to a denial of equal protection of the laws, and dis- 
criminates against and imposes a burden upon interstate commerce. The 
opinion of the Court was rendered by Mr. Justice Brandeis, with Jus- 
tices Stone and Cardozo dissenting. Mr. Justice McReynolds took no 
part in the consideration of the case. 
In the course of its opinion the Court said: 


“But, while nearly 28 per cent of the gross revenues of the Railway is 
required annually to pay the State and local taxes and the cost of maintaining 
the roadway acquired and constructed at its own expense, the State commercial 
motor carriers, which are supplied by the State with the roadway on which 
they move, pay in State and local taxes not more than 7 per cent of their gross 
revenues. 


“The taxes laid upon truck and bus owners are clearly insufficient to pay 
their fair share even of the cost and maintenance of the highways which serve 
them. Motor vehicle taxes of all kinds, ad valorem, privilege, license plate, and 
others will not pay for one-half of the annual expenditure in Tennessee for 
highways.” 


No. 234—U nited States ex rel Chicago Great Western R. R: Co., et al. v. 
Interstate Commerce Commission, et al. 


Petition for rehearing denied February 4, 1935. 


No. 344—Atlantic Coast Line R. R. Co. v. State of Florida, et al. 
Wo. 345—State of Florida, et al v. United States of America, et al. 


The Supreme Court, on February 4th, ordered these cases restored 
to the docket, and assigned for reargument on March 4th. The atten- 
tion of counsel was, by order of the Court, directed to the following 
points upon which the Court expressed a desire to hear reargument : 


1. Whether the District Court had jurisdiction to award restitu- 
tion or should exercise such jurisdiction in a case of this character relat- 
ing to intrastate rates. 

2. If the District Court had such jurisdiction and should exercise 
it in a case of this character relating to the revenue needs of the carrier, 
what should be thé measure of an award of restitution. 

3. In such an inquiry, what effect, evidentiary or otherwise, should 
be attributed to the proceedings before, and findings of, the Interstate 
Commerce Commission. 

Counsel are also requested to point out what differences, if any, 
there are between the evidence before the District Court and that before 
the Interstate Commerce Commission. 





MARCH, 1935 289 





No. 379—Umited States, et al v. Chicago, Milwaukee, St. Pawl & Pacific 
R. R., et al. 


(Decided March 5, 1935.) 


Order of Interstate Commerce Commission annulling 

schedule reducing rates for transportation of bituminous 

coal from mines in Indiana to destinations in northern 

Illinois held invalid for failure to make necessary findings 
; of fact. 


This case was before the Court on Appeal from the United States 
District Court for the Eastern District of Illinois (8 Fed. Supp. 970). It 
involves the validity of the order of the Interstate Commerce Commis- 
sion (197 I. C. C. 245; 200 I. C. C. 609) cancelling a tariff schedule of 
the appellee railroad company, proposing to reduce its rates on bitumi- 
nous coal from mines on its line in the Brazil-Clinton and Linton-Sulli- 
van origin groups in Indiana, to destinations in Illinois. The Commis- 
sion refused to cancel the intrastate rates on the ground that they would 
result in undue and unreasonable advantage to persons and localities in 
intrastate commerce, and in undue and unreasonable discrimination 
against those in interstate commerce. 

The Supreme Court held the findings of the Commission to be in- 
sufficient to sustain the validity of its order, there being no finding by 
the Commission that the reduced rate under attack is less than compen- 
satory, or that it will be unjust and impractical to apply the new rate to 
other lines in Indiana, or that the railroad’s capacity for service to the 
public will be impaired or put in jeopardy. 

In the course of the unanimous opinion of the Court, rendered by 
Mr. Justice Cardozo, it is said: 


“This court has held that an order of the Interstate Commerce Commission 
is void unless supported by findings of the basic or quasi-jurisdictional facts 
conditioning its power. Florida v. United States, 282 U. S. 194, 215; United 
States v. Baltimore & Obio R. Co., January 7, 1935, —— U. S. ——. ’In the 
absence of such findings, we are not called upon to examine the evidence in order 
to resolve opposing contentions as to what it shows or to spell out and state such 
conclusions of fact as it may permit.’ Florida v. United States, supra. Orderly 
review requires that this objection being basic and jurisdictional, be disposed of 
at the beginning. 

. * aa * * + * * 
“The second report of the Commission is a long and discursive narrative. 
* * + * oa *~ * * * 


“In the light of these considerations it is not the Milwaukee that is subject 
to the reproach of dealing with the matter piecemeal. All that the Milwaukee 
has done is to initiate a schedule which must be upheld as lawful unless ade- 
quate reasons are presented for setting it aside. Cf. Anchor Coal Co. v. United 
States, 25 F. (2d) 462; Atchison, Topeka & Santa Fe R. Co. v. United States; 
279 U. S. 768, 773. The reproach of piecemeal action is incurred by the Commis- 
sion, which has not adjudged the fairness of the relation now subsisting between 
Illinois and Indiana rates, which has not questioned its own capacity to prevent 
unjust reprisals, which has put off to an indefinite future the remodelling of the 
rate structure for all the carriers affected, and which has left this particular 
carrier helpless in the interval. In brief a schedule of lowered tariffs has been 
canceled though the facts that control the validity of the reduction have yet to 
be determined. This was not a full discharge by the Commission of an immedi- 
ate responsibility. It was inaction and postponement. Responsibility was 
shifted from the shoulders of the present to the shoulders of the days to come. 
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“We would not be understood as saying that there do not lurk in this 
report phrases or sentences suggestive of a different meaning. One gains at 
places the impression that the Commission looked upon the proposed reduction 
as something more than a disruptive tendency; that it found unfairness in the 
old relation of parity between Brazil and Springfield; and that the new schedule 
in its judgment would confirm Milwaukee in the enjoyment of an undue pro 
portion of the traffic. The difficulty is that it has not said so with the simplicity 
and clearness through which a halting impression ripens into reasonable certi- 
tude. In the end we are left to spell out, to argue, to choose between conflicting 
inferences. Something more precise is requisite in the quasi-jurisdictional find- 
ings of an administrative agency. Beaumont, S. L. & W. R. Co. v. United 
States, 282 U. S. 74, 86; Florida v. United States, 282 U. S. 194, 215. We must 
know what a decision means before the duty becomes ours to say whether it is 
right or wrong.” 


No. 499—Great Northern Railway v. Sullivan. (Decided March 5, 1935.) 


Reparation order based upon finding by Commission that 
proportional rate applicable from Canadian international 
boundary to destination in United States is unjust and 
unreasonable, in absence of finding with respect to reason- 
ableness of through rate from point of origin in Canada to 
destination in United States held invalid. 


This case was before the Court on writ of certiorari to the United 
States Circuit Court of Appeals (72 F. (2d) 587) which had affirmed a 
judgment of the District Court for Minnesota in favor of respondent for 
reparation awarded by Interstate Commerce Commission. 

Respondent (plaintiff below) bought carloads of lignite at Canadian 
mines and sold same to retail dealers on line of petitioner (defendant 
below) in North Dakota. The shipments moved on combination rates 
made up of the sum of proportionals, made respectively by the Canadian 
Pacific and petitioner, applicable from mines to destinations, and on 
through bills of lading issued by the Canadian Pacific. There was no 
applicable joint rate. 

Plaintiff below alleged that proportionals filed by petitioner and 
other American carriers were unjust and unreasonable, in violation of 
Section 1 of the Act, but did not attack the combination or allege aught 
against the Canadian Pacific proportional. The Commission found the 
American proportionals to be unjust and unreasonable, but made no find- 
ing concerning the reasonableness:.of the Canadian proportionals, or of 
the combination through rates. Upon this finding the Commission 
awarded reparation. 

The Supreme Court held that since the Commission had not found 
the through (combination) rate from point of origin in Canada to desti- 
nation in the United States to be unreasonable, it could not award repa- 
ration upon a finding that the American proportionals were unjust and 
unreasonable. 

In the course of the unanimous opinion of the Court, rendered by 
Mr. Justice Butler, it is said: 


_. “Plaintiff seeks to recover the difference between the proportional estab- 
lished by defendant and that found by the commission to be just and reason- 
able notwithstanding its fuel was hauled from mines to the competitive field 
for a just and reasonable charge. That position cannot be maintained for as 
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to the shipments here involved the Great Northern proportional cannot be 
applied save as it is a part of the through rate. There was a single charge which, 
though based on the combination rate, was precisely the same in amount as if 
the rate had been jointly made. As shown by our decision in L & N. R. R. Co. 
v. Sloss-Sheffield Co., Supra, 234, the division among connecting carriers of 
charges based on joint rates—those involved in that case were constructed out 
of existing proportionals—is no concern of the shipper. The proportionals here 
involved are but parts of a through rate and cannot be distinguished from divi- 
sions of a joint rate. Morrell & Co. v. N. Y.C. R. R. Co., 104 1. C. C. 104, 128. 
The shipper’s only interest is that the charge shall be reasonable as a whole. 
It follows that retention by the defendant of an undue proportion of just and 
reasonable charges did not damage plaintiff. L.& N. R. R. Co. v. Sloss-Sheffield 
Co., an. | Parsons v. Chicago & Northwestern Ry., 167 U. S. 447 
eversed.” 


No. 622—Umnited States ex rel Kroger Grocery & Baking Co. v. Inter- 


state Commerce Commission. Certiorari denied February 4, 
1935. 


No. 689—Oregon-Washington R. R. & Nav. Co. v. Strauss & Co., Ine. 


This is a petition for writ of certiorari to the United States Cireuit 
Court of Appeals for the Ninth Circuit. The opinion of the Court below 
is reported at 73 F. (2d) 912. 

The issue in the case is whether the movement of grain from interior 
points in eastern Oregon to a dock at Portland, Oregon, by railroad, from 
where it was trans-shipped to destinations in California or in foreign 
countries, after being held at Portland so long as necessary for inspec- 
tion, weighing, grading, cleaning, blending and mingling with other 
grain and assembled for shippers’ cargoes, constituted a part of an inter- 
state or foreign commerce movement subjecting the grain to rates ap- 
proved by the Interstate Commerce Commission, or whether the move- 
ment was intrastate only and subject to rates prescribed by the Public 
Utilities Commission of Oregon. The shipper, at the time a particular 
shipment left the interior point of origin, in Oregon, did not always 
know what particular vessel would carry the shipment, or to what par- 
ticular foreign sale it would be applied, but did know to what particular 
group of orders and group of cargoes such shipment would be applied. 
The question is raised whether an intention on the part of a shipper at 
the time of shipment that a particular shipment is to be sent into an- 
other State or into a foreign country is one of the indispensable elements 
of an interstate shipment. 


No. 670—Texas & New Orleans R. R. Co., et al v. United States, et al. 


_ This case is before the Court on Appeal from the United States Dis- 
trict Court for the Western District of Missouri, which affirmed the 
orders of the Interstate Commerce Commission in Western Horse and 


Mule Rates, 195 I. C. C. 417. There is also involved Fourth Section 
Order No. 11340. 
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Under the orders of the Commission the railroads are required § 
establish and maintain lower rates on carload shipments of horses aj 
mules to, from, and between points located in the Southwestern Sta 
of Arkansas, Louisiana, Oklahoma and Texas, as well as in portions 
New Mexico and Colorado, which are lower, and alleged to be less eq 
pensatory to the railroads, than the corresponding rates presently 
effect on such traffic, which were heretofore prescribed or authorized } 
the Commission. The railroads are contesting the validity of the Co 
mission’s orders. 

Probable jurisdiction was noted February 11, 1935. 





Documents for Distribution 


Ex Parre 115—decision of I.C.C. Members desiring to obtail 
copies of this decision should communicate with the Executive Secretary 
enclosing 12¢ in stamps to cover cost of mailing. 


TrRAFFIC-TARIFFS, RATES, FARES, CHARGES, RULES, REGULATIONS AM 
Tue Men WHo Work at THEM—by Examiner O. L. Mohundro. Request 


for copies of Mr. Mohundro’s address should be sent to the Executi 
Secretary. 


Ar Matt Docket No. 1—decision of the Commission. A very limited 
number of the mimeographed copies of this decision are available. The 
decision is very voluminous and members making request for same shou 
enclose 25¢ in stamps to cover the postage. 


Home Owners LOAN AND FEDERAL Hovusine Act. The new Bill h 
been passed by the House as H. R. 6021 and is now before the Senafi 
Committee. We realize that although this is far from the field of inte 
state commerce, a great many of our members are interested persona 
because of their desire to take advantage of the provisions of this legisla 
tion. Because of the fact that undoubtedly this legislation will be enacted 
into a law before our next JouRNAL is distributed, any member desirous 
of obtaining a copy of the Act may write to the Executive Secretary and 
a copy will be mailed as soon as available. There will be no charge excep 
for the actual cost of the Bill, plus postage. 
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Have you paid your 1934-35 dues? If not, send your check ma 
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